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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents.

DEPARTMENT OF HOMELAND
SECURITY

Office of the Secretary

6 CFR Part5

[Docket No. DHS-2022-0042]

Privacy Act of 1974: Implementation of
Exemptions; Department of Homeland
Security (DHS)/U.S. Customs and
Border Protection (CBP)-027 Customs
Broker Management (CBM) System of
Records

AGENCY: U.S. Customs and Border
Protection, Department of Homeland
Security.

ACTION: Final rule.

SUMMARY: The U.S. Department of
Homeland Security (DHS) is issuing a
final rule to amend its regulations to
exempt portions of a newly established
system of records titled, “DHS/U.S.
Customs and Border Protection (CBP)—
027 Customs Broker Management (CBM)
System of Records” from certain
provisions of the Privacy Act.
Specifically, the Department exempts
portions of this system of records from
one or more provisions of the Privacy
Act because of criminal, civil, and
administrative enforcement
requirements.

DATES: This final rule is effective March
31, 2023.

FOR FURTHER INFORMATION CONTACT: For
general questions please contact: Debra
Danisek, Privacy.CBP@cbp.dhs.gov,
(202) 344-1610, CBP Privacy Officer,
U.S. Customs and Border Protection,
1300 Pennsylvania Avenue NW,
Washington, DC 20229. For privacy
issues please contact: Mason Clutter
(202) 343-1717, Chief Privacy Officer,
Privacy Office, Department of Homeland
Security, Washington, DG 20528.

SUPPLEMENTARY INFORMATION:

I. Background

The U.S. Department of Homeland
Security (DHS) Customs and Border
Protection (CBP) published a notice of
proposed rulemaking in the Federal
Register, 87 FR 43749, July 22, 2022,
proposing to exempt portions of the
system of records from one or more
provisions of the Privacy Act because of
criminal, civil, and administrative
enforcement requirements. DHS issued
the new “DHS/CBP-027 Customs
Broker Management (CBM) System of
Records” in the Federal Register at 87
FR 43880, July 22, 2022, to determine
(1) an individual’s suitability for
acquiring a Customs Broker license,
whether that individual is representing
him or herself or affiliated with an
association, corporation, or partnership;
and (2) whether a licensed Customs
Broker continues to meet the eligibility
requirements to maintain that Customs
Broker license.

DHS/CBP invited comments on both
the notice of proposed rulemaking
(NPRM) and System of Records Notice
(SORN).

I1. Public Comments

DHS received no comments on the
NPRM and no comments on the SORN.
The Department will implement the
rulemaking as proposed.

List of Subjects in 6 CFR Part 5

Freedom of information, Privacy.

For the reasons stated in the
preamble, DHS amends chapter I of title
6, Code of Federal Regulations, as
follows:

PART 5—DISCLOSURE OF RECORDS
AND INFORMATION

m 1. The authority citation for part 5
continues to read as follows:

Authority: 6 U.S.C. 101 et seq.; Pub. L.
107-296, 116 Stat. 2135; 5 U.S.C. 301; 6
U.S.C. 142; DHS Del. No. 13001, Rev. 01
(June 2, 2020).

Subpart A also issued under 5 U.S.C. 552.

Subpart B also issued under 5 U.S.C. 552a
and 552 note.

m 2. In appendix C to part 5, add
paragraph “88” to read as follows:

Appendix C to Part 5—DHS Systems of
Records Exempt From the Privacy Act
* * * * *

88. The DHS/CBP-027 Customs Broker

Management System of Records consists of
electronic and paper records and will be used

by DHS and its components. DHS/CBP-027
Customs Broker Management System of
Records is a repository of information held
by DHS in connection with its several and
varied missions and functions, including, but
not limited to the enforcement of civil and
criminal laws; investigations, inquiries, and
proceedings there under; and national
security and intelligence activities. DHS/
CBP-027 Customs Broker Management
System of Records maintains information
about individuals, associations, corporations,
or partnerships to administer the Customs
Broker License Exam, determine suitability
for providing an individual a Customs Broker
license, and determine whether a licensed
Customs Broker continues to meet the
eligibility requirements to maintain a
Customs Broker license.

The Secretary of Homeland Security has
exempted this system pursuant to exemption
5 U.S.C. 552a(j)(2) of the Privacy Act,
portions of this system are exempt from 5
U.S.C. 552a(c)(3) and (4); (d); (e)(1), (e)(2),
(e)(3), (6)(4)(G), (e)(4)(H), (e)(4)(D), (e)(5), and
(€)(8); (f); and (g). Additionally, the Secretary
has exempted this system pursuant to 5
U.S.C. 552a(k)(2) of the Privacy Act from
subsections (c)(3), (d), (e)(1), (e)(4)(G),
(e)(4)(H), (e)(4)(D), and (f). Exemptions from
these particular subsections are justified, on
a case-by-case basis to be determined at the
time a request is made, for the following
reasons:

(a) From subsection (c)(3) and (4)
(Accounting for Disclosures) because release
of the accounting of disclosures could alert
the subject of an investigation of an actual or
potential criminal, civil, or regulatory
violation to the existence of that investigation
and reveal investigative interest on the part
of DHS as well as the recipient agency.
Disclosure of the accounting would therefore
present a serious impediment to law
enforcement efforts and/or efforts to preserve
national security. Disclosure of the
accounting would also permit the individual
who is the subject of a record to impede the
investigation, to tamper with witnesses or
evidence, and to avoid detection or
apprehension, which would undermine the
entire investigative process.

(b) From subsection (d) (Access and
Amendment to Records) because access to
the records contained in this system of
records could inform the subject of an
investigation of an actual or potential
criminal, civil, or regulatory violation to the
existence of that investigation and reveal
investigative interest on the part of DHS or
another agency. Access to the records could
permit the individual who is the subject of
a record to impede the investigation, to
tamper with witnesses or evidence, and to
avoid detection or apprehension.
Amendment of the records could interfere
with ongoing investigations and law
enforcement activities when weighing and
evaluating all available information. In
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addition, permitting access and amendment
to such information could disclose security-
sensitive information that could be
detrimental to homeland security.

(c) From subsection (e)(1) (Relevancy and
Necessity of Information) because in the
course of investigations into potential
violations of federal law, the accuracy of
information obtained or introduced
occasionally may be unclear, or the
information may not be strictly relevant or
necessary to a specific investigation. In the
interests of effective law enforcement, it is
appropriate to retain all information that may
aid in establishing patterns of unlawful
activity.

(d) From subsection (e)(2) (Collection of
Information from Individuals) because
requiring that information be collected from
the subject of an investigation would alert the
subject to the nature or existence of the
investigation, thereby interfering with that
investigation and related law enforcement
activities.

(e) From subsection (e)(3) (Notice to
Subjects) because providing such detailed
information could impede law enforcement
by compromising the existence of a
confidential investigation or reveal the
identity of witnesses or confidential
informants.

(f) From subsections (e)(4)(G), (e)(4)(H),
and (e)(4)(I) (Agency Requirements) and (f)
(Agency Rules), because portions of this
system are exempt from the individual access
provisions of subsection (d) for the reasons
noted above, and therefore DHS is not
required to establish requirements, rules, or
procedures with respect to such access.
Providing notice to individuals with respect
to existence of records pertaining to them in
the system of records or otherwise setting up
procedures pursuant to which individuals
may access and view records pertaining to
themselves in the system would undermine
investigative efforts and reveal the identities
of witnesses, and potential witnesses, and
confidential informants.

(g) From subsection (e)(5) (Collection of
Information) because with the collection of
information for law enforcement purposes, it
is impossible to determine in advance what
information is accurate, relevant, timely, and
complete.

(h) From subsection (e)(8) (Notice on
Individuals) because compliance would
interfere with DHS’s ability to obtain, serve,
and issue subpoenas, warrants, and other law
enforcement mechanisms that may be filed
under seal and could result in disclosure of
investigative techniques, procedures, and
evidence.

(i) From subsection (g)(1) (Civil Remedies)
to the extent that the system is exempt from
other specific subsections of the Privacy Act.
* * * * *

Mason C. Clutter,

Acting Chief Privacy Officer, U.S. Department
of Homeland Security.

[FR Doc. 2023-06714 Filed 3—30-23; 8:45 am]
BILLING CODE 9111-14-P

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 50

[NRC—2022-0159]

Regulatory Guide: Maintenance,
Testing, and Replacement of Vented
Lead-Acid Storage Batteries for
Production and Utilization Facilities

Correction

In rule document 2023-06285,
appearing on pages 18005 through
18006, in the issue of Monday, March
27, 2023, the subject line is corrected to
read as set forth above.

[FR Doc. C1-2023-06285 Filed 3-30-23; 8:45 am)]
BILLING CODE 0099-10-D

CONSUMER FINANCIAL PROTECTION
BUREAU

12 CFR Part 1026

[Docket No. CFPB-2022-0070]

Truth in Lending; Determination of
Effect on State Laws (California, New
York, Utah, and Virginia)

AGENCY: Consumer Financial Protection
Bureau.

ACTION: Preemption determination.

SUMMARY: After considering public
comments, the Consumer Financial
Protection Bureau (CFPB) has
determined that commercial financing
disclosure laws in California, New York,
Utah, and Virginia are not preempted by
the Truth in Lending Act.

DATES: This determination is issued on
March 31, 2023.

FOR FURTHER INFORMATION CONTACT:
Christopher Shelton or Anand Das,
Senior Counsels, Legal Division, or Joel
Singerman, Senior Counsel, Office of
Regulations, at 202—435-7700. If you
require this document in an alternative
electronic format, please contact CFPB_
Accessibility@cfpb.gov.

SUPPLEMENTARY INFORMATION:

I. Overview of This Proceeding

The Truth in Lending Act (TILA)
ensures that key information about
consumer credit transactions is
disclosed to consumers. TILA preempts
State disclosure laws only if they are
“inconsistent” with it. The CFPB is

authorized to determine whether there
is an inconsistency.?

In recent years, New York, California,
Utah, and Virginia have enacted laws
that require disclosures for commercial
financing transactions to businesses,
which do not receive TILA disclosures
in those transactions. The CFPB
received a request from a trade
association (the requesting party) that it
determine that TILA preempts New
York’s commercial financing disclosure
law. In response, the CFPB published
for public comment a notification of
intent to make a preemption
determination. In the notification of
intent, the CFPB considered the
requesting party’s initial arguments and
preliminarily found that New York’s
law was not preempted. On the CFPB’s
own motion, the CFPB also provided
notice that it may make parallel findings
regarding the California, Utah, and
Virginia laws.

The CFPB received fifteen comments
on the notification of intent. The
Attorney General of California, two
trade associations, a lender to small
businesses, a group of consumer
advocacy organizations, and a group of
lenders, investors, and small business
advocates all supported the CFPB’s
notification of intent. On the other
hand, the requesting party, several other
trade associations, and a different lender
to small businesses argued that some or
all of the four States’ laws are
preempted.2

After analyzing the comments, the
CFPB has concluded that the State
commercial financing disclosure laws of
California, New York, Utah, and
Virginia are not preempted by TILA.
Congress adopted a narrow standard for
TILA preemption that displaces State
law only in the case of “inconsistency.”
This means that States have broad
authority to establish their own
protections for their residents, both
within and outside the scope of TILA.
As relevant here, commercial financing
transactions to businesses—and any
disclosures associated with such
transactions—are beyond the scope of
TILA’s statutory purposes, which
concern consumer credit.

1TILA section 111(a), 15 U.S.C. 1610(a).

2The notification of intent is available at 87 FR
76551 (Dec. 15, 2022). The original request is
available at https://www.regulations.gov/document/
CFPB-2022-0070-0002. The comments on the
notification of intent are available at https://
www.regulations.gov/document/CFPB-2022-0070-
0004/comment.
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II. General Background on the Truth in
Lending Act

Congress enacted TILA in 1968
because it found that “competition
among the various financial institutions
and other firms engaged in the
extension of consumer credit would be
strengthened by the informed use of
credit.” 3 As relevant here, TILA’s stated
purpose is to “assure a meaningful
disclosure of credit terms so that the
consumer will be able to compare more
readily the various credit terms
available to him and avoid the
uninformed use of credit.” ¢ TILA
requires creditors to use specified
formulas to determine credit costs and
to provide cost disclosures, including
the “finance charge” and ‘“‘annual
percentage rate”” (APR), to consumers
before consummation of “consumer
credit” transactions. Consumer credit is
credit that is offered or extended
“primarily for personal, family, or
household purposes.” 5 Conversely,
TILA expressly does not apply to
“credit transactions involving
extensions of credit primarily for
business, commercial, or agricultural
purposes.” 6

In 1968, Congress authorized the
Board of Governors of the Federal
Reserve System (Board) to issue
regulations under TILA.7 In 2010,
Congress transferred the “consumer
financial protection functions” of the
Board to the CFPB as an independent
bureau in the Federal Reserve System.8

3 TILA section 102(a), 15 U.S.C. 1601(a).

41d.

5 TILA section 103(i), 15 U.S.C. 1602(i); 12 CFR
1026.2(a)(12).

6 TILA section 104(1), 15 U.S.C. 1603(1). There is
a limited exception related to certain requirements
for certain credit cards that is not applicable here.
TILA section 135, 15 U.S.C. 1645; 12 CFR 1026.12.

7Public Law 90-321, title I, sec. 105, 82 Stat. 146,
148.

8 See sections 1011(a) and 1061(b)(1) of the
Consumer Financial Protection Act of 2010, 12
U.S.C. 5491(a), 5581(b)(1). Additionally, Congress
has provided that “the deference that a court affords
to the Bureau with respect to a determination made
by the Bureau relating to the meaning or

The CFPB’s Regulation Z, originally
based on the Board’s Regulation Z,
implements TILA.®

III. Standard for Preemption Under the
Truth in Lending Act

A. TILA

According to TILA section 111(a)(1),
TILA does not “annul, alter, or affect the
laws of any State relating to the
disclosure of information in connection
with credit transactions, except to the
extent that those laws are inconsistent
with the provisions of [TILA], and then
only to the extent of the
inconsistency.” 10

As explained by TILA’s legislative
history, this provision “sets forth the
basic policy that the Federal statute
does not preempt State legislation.” 11

B. Regulation Z

Section 1026.28(a)(1) of the CFPB’s
Regulation Z implements the
inconsistency standard from TILA
section 111(a)(1).12 It is based on an
identical provision in the Board’s
Regulation Z.13 There are three key
sentences in the provision for purposes
of this determination.

The first sentence, tracking TILA
section 111(a)(1), provides that ““State

interpretation of any provision of”” TILA or its
implementing regulations, aside from certain
provisions related to property appraisals, ‘“shall be
applied as if the Bureau were the only agency
authorized to apply, enforce, interpret, or
administer the provisions of”” TILA and its
implementing regulations. TILA sections 103(z),
105(h), 15 U.S.C. 1602(z), 1604(h).

912 CFR part 1026.

1015 U.S.C. 1610(a)(1). This authority pertains to
chapters 1, 2, and 3 of TILA, which are codified as
parts A, B, and C of 12 U.S.C. ch. 41, subch. I. This
determination refers to chapters 1, 2, and 3 of TILA
as “TILA” for convenience. Chapters 4 and 5 of
TILA, which are codified as parts D and E and
known as the Fair Credit Billing Act and Consumer
Leasing Act, respectively, are not implicated here
and have separate preemption provisions.

11§, Rep. No. 90-392, at 20 (1967); accord H.R.
Rep. No. 90-1040, at 30 (1967).

1212 CFR 1026.28(a)(1).

1376 FR 79768, 79806—07 (Dec. 22, 2011); 46 FR
20848, 20906 (Apr. 7, 1981) (codified at 12 CFR
226.28(a)(1)).

law requirements”’ that are
“inconsistent”” with TILA and
Regulation Z are preempted.4

The second sentence provides, as an
example, that a ““State law is
inconsistent if it requires a creditor to
make disclosures or take actions that
contradict the requirements of the
Federal law.” 15 The term ‘“‘creditor” is
a defined term in TILA and Regulation
Z, referring to a person extending
“consumer credit.”” 16

The third sentence, in turn, provides
examples of “‘contradictory” disclosures
or actions by a creditor: “A State law is
contradictory if it requires the use of the
same term to represent a different
amount or a different meaning than the
Federal law, or if it requires the use of
a term different from that required in
the Federal law to describe the same
item.” 17

Based on Board precedents, the
examples in the third sentence are only
a subset of the second sentence, which
in turn is only a subset of the first
sentence.® The structure of
§1026.28(a)(1) is illustrated by Figure 1:

1412 CFR 1026.28(a)(1) (first sentence). There are
exceptions that are not relevant here. Id.

1512 CFR 1026.28(a)(1) (second sentence).

1612 CFR 1026.2(a)(17)(i). There are other
features of the definition of “creditor” that are not
relevant here. Id.

1712 CFR 1026.28(a)(1) (third sentence).

18 Put another way, when the second and third
sentences use the word “if,” they do not mean “if
and only if.”” (Of course, use of language depends
on context, and there are other statutory and
regulatory contexts where “if”” does imply “if and
only if.”’) An example where the only the first
sentence was applicable (but not the second or
third), because there were no disclosures or actions
by a “creditor”—only by certain non-creditor loan
brokers—was 53 FR 3332, 3332-33 (Feb. 5, 1988)
(Indiana). Regarding that 1988 Indiana
determination, see also note 54 below. In 1983, the
Board that explained that sometimes both the first
and second sentences are applicable (but not the
third). That is when the State law does require
disclosures or actions by a “creditor,” but the law
does not “deal with disclosures of terms and
amounts.” 48 FR 4454 (Feb. 1, 1983) (Arizona,
Florida, Missouri, and South Carolina).



19216

Federal Register/Vol. 88, No. 62/Friday, March 31, 2023/Rules and Regulations

Figure 1: § 1026.28(a)(1) of Regulation Z

First Sentence: State law requirements that are “inconsistent” with TILA are preempted.

v

v

Second Sentence: “A State law is inconsistent if it requires a
creditor,” meaning a person extending consumer credit, “to
make disclosures or take actions that contradict the
requirements of the Federal law.”

v

use of the same term to

describe the same item.”

Third Sentence: “A State law is
contradictory if it requires the

represent a different amount or
a different meaning than the
Federal law, or if it requires the
use of a term different from that
required in the Federal law to

(Creditors’

(“Inconsistency” not
involving creditors and so
not addressed by second or
third sentences. This is the
| category for analyzing State
! commercial financing
disclosures.)

“contradictory”
disclosures or actions
not addressed by
third sentence.)

Because none of the four State
commercial financing disclosure laws
involve a TILA “creditor,” i.e., a person
extending consumer credit, the second
and third sentences are not applicable to
those laws, and only the first sentence
is potentially applicable.

The requesting party submitted a
comment arguing that the third sentence
means that State laws are automatically
preempted whenever they use the terms
finance charge and APR to represent
different amounts from Regulation Z.
But this comment reads the third
sentence out of its context. The third
sentence provides examples of the
second sentence’s discussion of
“contradictory” disclosures or actions
by “creditors.” Conduct by non-
creditors is outside its scope and has to
be analyzed using the overall
inconsistency standard in the first
sentence.?

19 The requesting party’s comment also cites
Regulation Z commentary discussing the third
sentence of 12 CFR 1026.28(a)(1). The commentary
provides two specific examples of types of State
laws that would be preempted under the third
sentence, but these commentary examples do not
affect the present analysis of the regulation. The
first example in the commentary explains that the
third sentence’s bar on a State law that “requires
the use of the same term to represent a different
amount or a different meaning” would include, as
an example, a ““State law that requires use of the
term finance charge, but defines the term to include
fees that the Federal law excludes, or to exclude
fees the Federal law includes.” 12 CFR part 1026,
supp. I, comment 28(a)-2.i. The second example
explains that the third sentence’s bar on a State law
that “requires the use of a term different from that
required in the Federal law to describe the same
item” would include, as an example, a “State law
that requires a label such as nominal annual interest
rate to be used for what the Federal law calls the

The reading of the third sentence
proffered by the requesting party would
result in implausibly sweeping
preemption. Although the requesting
party focuses its argument on the
finance charge and APR, the reading
would logically prevent State
disclosures—regardless of topic—from
using other Regulation Z disclosure
terms such as “File #,” ““Closing Date,”
“Deposit,” or “County Taxes,” without
aligning with technical Regulation Z
definitions that may have no connection
with the topic of the State disclosures.2°
Accordingly, the third sentence does not
govern non-TILA-creditor contexts.

C. Approach When Evaluating
Inconsistency

The notification of intent stated that
the CFPB was considering whether it
should clarify how the CFPB articulates
the standard for TILA preemption and
requested comment on that issue. The
Attorney General of California
commented that the standard should be
understood to align with conflict
preemption.

The CFPB agrees that TILA’s and
Regulation Z’s inconsistency standard
aligns with conflict preemption. In
conflict preemption, there is a conflict
either when it is “impossible” to
comply with both the Federal law and
the State law (the impossibility prong)
or when the State law “stands as an

annual percentage rate.” Id., comment 28(a)-2.ii.

The commentary, like the language in the third
sentence it illustrates, is limited by its context to
disclosures provided by TILA creditors.

20]d.; 12 CFR 1026.38 (Regulation Z closing
disclosure for mortgage loans).

obstacle to the accomplishment and
execution of the full purposes” of the
Federal law (the obstacle prong).21
There is preemption under the obstacle
prong when “the purpose of the act
cannot otherwise be accomplished—if
its operation within its chosen field else
must be frustrated and its provisions be
refused their natural effect.” 22

The Board’s precedents align with
conflict preemption. With respect to the
impossibility prong, the Board at times
assessed whether ‘““a creditor can
comply with both the State and Federal
provisions.” 23 However, State laws
rarely or never make delivery of TILA
disclosures impossible, so impossibility
does not figure prominently in the
Board’s precedents.

The Board’s consideration of
preemption instead typically focused on
the obstacle prong. When determining
whether disclosures or actions by a
creditor contradicted TILA, the Board
held that a State law is preempted when
“it significantly impedes the operation
of the Federal law or interferes with the
purposes of the Federal statute.” 24
When evaluating whether a State law
regulating non-creditors was
inconsistent with TILA, the Board used
similar wording, considering whether
the State law was ‘““inconsistent with the
purpose of the Federal law” and would
“undermine the intent of the Federal

21 Crosby v. Nat’l Foreign Trade Council, 530 U.S.
363, 372-3 (2000) (emphasis added).

22]d. at 373.

2356 FR 3005, 3006 (Jan. 28, 1991) (New Mexico).

24F.g., 48 FR 4454 (Feb. 1, 1983) (Arizona,
Florida, Missouri, and South Carolina).
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scheme.”” 25 The CFPB understands
these to be applications of the obstacle
prong.

The conclusion that inconsistency
under TILA aligns with conflict
preemption is reinforced by case law.
The District of Columbia Circuit has
applied a conflict-preemption analysis
when considering whether TILA
preempted State law.26 The Ninth
Circuit has observed, in the context of
other statutes that use an
“inconsistency” test for preemption,
that “when the preemption clause uses
the term ‘inconsistent,” ”” the analysis
under the preemption clause and the
analysis under conflict preemption
“effectively collapse into one.” 27

In order to determine whether State
law “‘stands as an obstacle” to TILA’s
purposes, it is necessary to carefully
consider those statutory purposes.
Congress has delineated TILA’s main
purposes in purpose provisions. The
relevant purpose provision in most
disclosure contexts, including the
present one, is section 102(a): “a
meaningful disclosure of credit terms so
that the consumer will be able to
compare more readily the various credit
terms available to him and avoid the
uninformed use of credit.”” 28 Thus, in
order to be preempted on this basis, a
State law has to frustrate the meaningful
disclosure of credit terms to consumers
that TILA and Regulation Z provide.

The group of consumer advocacy
organizations argued in a comment that
preemption under TILA should not be
based on conflict with the purposes of
TILA. The organizations expressed
concern about the vague way in which
purposes could conceivably be
articulated to preempt State law.

The CFPB notes that evaluating
whether or not State law stands as an
obstacle to a statute’s purposes is a well-
established prong of conflict
preemption. The CFPB believes that the
purposes of TILA, when carefully
considered, provide appropriate
guideposts for a narrow preemption
standard that respects rather than
undermines State law. When construing
TILA’s purposes, it is important to bear
in mind that Congress’s “basic policy”

2553 FR 3332, 3333 (Feb. 5, 1988) (Indiana).

26 Williams v. First Gov’t Mortg. & Invs. Corp., 176
F.3d 497, 500 (D.C. Cir. 1999) (considering whether
State law “would defeat TILA’s purposes” or
whether “joint applicability of the two statutes
would subject [the regulated party] to conflicting
obligations”™).

27 Jones v. Google LLC, 56 F.4th 735, 741 (9th Cir.
2022).

2815 U.S.C. 1601(a); see also, e.g., id. (‘‘to protect
the consumer against inaccurate and unfair credit
billing and credit card practices”); 15 U.S.C.
1639b(a)(2) (purposes related to residential
mortgage loan origination).

in drafting TILA was ‘“‘that the Federal
statute does not preempt State
legislation.” 29

D. States’ Ability To Prescribe
Additional Disclosures and Protections

The Attorney General of California
requested that the CFPB emphasize the
statement in the Regulation Z
commentary that: “Generally, State law
requirements that call for the disclosure
of items of information not covered by
the Federal law, or that require more
detailed disclosures,” are not
preempted.3° The CFPB agrees that
these are examples of State disclosure
laws that are generally not inconsistent
with TILA or Regulation Z and so are
not preempted.

Relatedly, the group of consumer
advocacy organizations asked the CFPB
to note that TILA does not prevent
States from affording greater protections
to consumers. The CFPB agrees that, in
the words of the District of Columbia
Circuit: “Nothing in TILA or its
legislative history suggests that Congress
intended the Act’s disclosure regime to
provide the maximum protection to
which borrowers are entitled
nationwide; States remain free to
impose greater protections for
borrowers.” 31

E. Limited Extent of Preemptive Effect

TILA section 111(a)(1) provides that,
in a scenario where there is an
inconsistency, State law is preempted
“only to the extent of the
inconsistency.” The Attorney General of
California requested that the CFPB
emphasize the principle articulated by
the Board that “preemption occurs only
in those transactions in which an actual
inconsistency exists between the State
law and the Federal law.” 32 The CFPB
agrees. The Board’s approach honors
TILA section 111(a)(1), which intrudes
on State law only so far as is necessary
to prevent inconsistency with TILA. For
example, if an aspect of a State
disclosure form would be inconsistent
with TILA in some transactions, the
State law is only preempted as applied
to those transactions, and even in those
transactions only the relevant aspect of
the State disclosure form is
preempted.33

29 S. Rep. No. 90-392, at 20 (1967); accord H.R.
Rep. No. 90-1040, at 30 (1967).

3012 CFR part 1026, supplement I, comment
28(a)-3.

31 Williams v. First Gov’t Mortg. & Invs. Corp., 176
F.3d 497, 500 (D.C. Cir. 1999).

3248 FR 4454, 4455 (Feb. 1, 1983) (Arizona,
Florida, Missouri, and South Carolina).

33E.g., id. at 4455-57.

IV. Legal Authority

After establishing the inconsistency
standard discussed above, TILA section
111(a)(1) provides that ““the Bureau
shall determine whether any such
inconsistency exists,” upon the
Bureau’s own motion or upon the
request of any creditor, State, or other
interested party.34

Congress added the authority for
preemption determinations to section
111(a)(1) in 1980.35 According to the
legislative history, Congress was
concerned about “current ambiguities”
regarding the interaction of TILA and
State laws, which created uncertainty
for creditors seeking to comply, but also
wanted to maintain “deference to the
laws of the States.” 36 Congress retained
the existing inconsistency standard but
conferred authority on the Board, and
later the CFPB, to determine whether
State laws are inconsistent.37

In addition to the CFPB’s authority
under TILA, section 554(e) of the
Administrative Procedure Act
authorizes any agency, in its sound
discretion, to issue a declaratory order
to terminate a controversy or remove
uncertainty.38 As the notification of
intent explained, section 554(e) of the
Administrative Procedure Act provides

3415 U.S.C. 1610(a)(1). Additionally, if the
Bureau determines that a State-required disclosure
is inconsistent, creditors located in that State may
not make disclosures using the inconsistent term or
form, and they incur no liability under the law of
that State for failure to use such term or form,
notwithstanding that such determination is
subsequently amended, rescinded, or determined
by judicial or other authority to be invalid for any
reason. Id. The CFPB’s procedures for TILA
preemption determinations are set out in Regulation
Z, 12 CFR part 1026, appendix A.

35 Truth in Lending Simplification and Reform
Act of 1980, Public Law 96-221, title VI, sec. 609,
94 Stat. 163, 173.

36 S. Rep. No. 96-73, at 14 (1979); cf. H.R. Conf.
Rep. No. 96-842, at 80-81 (1980) (accepting Senate
version). At the same time, Congress amended TILA
to authorize the Board to make a “substantially the
same in meaning”’ determination, which is distinct
from a preemption determination and not at issue
in this proceeding, as explained in the discussion
of Virginia below.

37 Although the requesting party requested this
preemption determination, it responded to the
notification of intent with a comment questioning
the CFPB’s authority to determine that State
commercial financing disclosure laws are not
preempted. According to the comment, if TILA does
not preempt the four States’ laws, as the CFPB’s
preliminarily determined, then the CFPB’s
authority to make preemption determinations
should similarly not extend to these laws. However,
TILA authorizes the CFPB to determine “whether”
there is an “inconsistency,” which necessarily
includes the authority to reach the conclusion that
there is no inconsistency. Moreover, the comment
does not make any arguments challenging the
CFPB’s independent authority under section 554(e)
of the Administrative Procedure Act, discussed in
the notification of intent and also in the paragraph
below.

385 U.S.C. 554(e).
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an additional, independent source of
authority for this proceeding. Agencies
have long used declaratory orders to
address whether or not a law that they
administer preempts a State law.39

Although not required, the CFPB
consulted the Board, Federal Deposit
Insurance Corporation, Federal Trade
Commission, National Credit Union
Administration, and Office of the
Comptroller of the Currency as part of
its deliberative process.

V. California and New York

This part V discusses the California
Commercial Financing Disclosures
Law 40 and New York Commercial
Finance Disclosure Law 4! together, as
they are the most similar of the four
State laws at issue in this proceeding.

A. Provisions of the California and New
York Laws

Both the California and New York
laws require “providers” to issue
disclosures before consummation of
certain commercial financing
transactions, “intended by the recipient
for use primarily for other than
personal, family, or household
purposes” (California) or “the proceeds
of which the recipient does not intend
to use primarily for personal, family, or
household purposes” (New York).42
These contrast with the relevant TILA
criterion for consumer credit, which is
“primarily for personal, family, or
household purposes.” 43 Accordingly,
there was consensus among commenters
that TILA disclosures, on the one hand,
and California or New York disclosures,
on the other, would not both be required
in the context of any single transaction.

The California and New York
disclosures include a “finance charge”
and “annual percentage rate”” (APR).
These amounts are calculated by
reference to the formulas that would
hypothetically be used under the
CFPB’s Regulation Z in order to
calculate the finance charge and APR, as
if the transactions were consumer credit
transactions, with certain specifications
added by California and New York.44

39 E.g., New York State Comm’n on Cable
Television v. FCC, 749 F.2d 804, 815 (D.C. Cir.
1984).

40 Cal. Fin. Code secs. 22800 to 22805; see also
Cal. Code Regs. tit. 10, ch. 3, subch. 3.

41N.Y. Fin. Serv. Law secs. 801 to 812; see also
N.Y. Comp. Codes R. & Regs., tit. 23, part 600.

42 Cal. Fin. Code sec. 2280(d) (emphasis added);
N.Y. Fin. Serv. Law sec. 801(b) (emphasis added).

4315 U.S.C. 1602(i).

44 Cal. Code Regs. tit. 10, secs. 940, 943; N.Y. Fin.
Serv. Law secs. 801(e), 803—807; N.Y. Comp. Codes
R. & Regs., tit. 23, secs. 600.2, 600.3. The California
and New York disclosures use an “‘estimated”
finance charge or APR in some circumstances, but
any difference between estimated and non-

There was disagreement among
commenters about whether California’s
and New York’s respective
specifications result in different finance
charges and APRs than would be
generated under Regulation Z if it were
hypothetically applicable, or whether
they should instead be viewed as
tailoring the finance charge and APR to
the structures of certain types of
commercial financing arrangements that
are not shared by consumer credit
transactions. For reasons discussed
below, it is not necessary for the CFPB
to resolve that specific debate.

B. Discussion

After considering the comments, the
CFPB concludes that the California or
New York laws are not inconsistent
with TILA and so are not preempted. No
commenter has suggested that
compliance with these State laws as
well as with TILA and Regulation Z is
“impossible.” 45 The CFPB also does not
believe that these State laws stand ““as
an obstacle to the accomplishment or
execution” of TILA’s purposes.*® As
discussed above, the TILA purpose that
is relevant here is “a meaningful
disclosure of credit terms so that the
consumer will be able to compare more
readily the various credit terms
available to him and avoid the
uninformed use of credit.” 47 TILA
achieves this purpose by requiring
disclosures for consumer credit.
Consumers applying for consumer
credit will continue to receive only
TILA disclosures, which will assure
meaningful disclosure of credit terms
and allow consumers to compare the
terms of consumer credit products,
including their finance charges and
APRs.48

estimated amounts does not affect the CFPB’s
analysis below. Cf. 12 CFR 1026.5(c), 1025.17(c)(2)
(generally allowing use of estimates for Regulation
Z disclosures when information is unavailable).

45 Crosby v. Nat’l Foreign Trade Council, 530 U.S.
363, 372—73 (2000).

46 Id. The CFPB would reach the same conclusion
however this concept is expressed, whether as
“significantly impedes the operation of the Federal
law or interferes with the purposes of the Federal
statute,” e.g., 48 FR 4454 (Feb. 1, 1983) (Arizona,
Florida, Missouri, and South Carolina), or
“inconsistent with the purpose of the Federal law,”
or “undermin[ing] the intent of the Federal
scheme,” 53 FR 3332, 3333 (Feb. 5, 1988) (Indiana).

47 TILA section 102(a), 15 U.S.C. 1601(a).

48 A comment by a lender cited a statement in a
1982 preliminary determination, not ultimately
reflected in the final determination, that “State
provisions on disclosure of the cost of credit,
analogous to the finance charge or annual
percentage rate disclosures under Regulation Z, will
be reviewed more strictly,” because “these
disclosures are particularly significant.” 47 FR
16201, 16202 (Apr. 15, 1982). This statement
simply reflects the fact that the finance charge and
APR are important disclosures in the context of

Businesses’ understanding of credit
available to them for business purposes
is an important policy issue, but it is not
a purpose of TILA and has been left to
the States to address. As TILA’s
legislative history explains, Congress
decided when enacting TILA in 1968
not to focus on lending to businesses:
“By limiting the bill to the field of
consumer credit, the committee believes
it is providing disclosure requirements
in the area where it is most essential.” 49
Commenters advocating for preemption
had a number of complaints about how
businesses might be confused by the
California and New York disclosures.
However, these concerns about the
merits of the State laws are properly
addressed to State legislators or
regulators. It is not appropriate to use
TILA preemption to override States’
judgments regarding how best to
disclose information to businesses,
which is not part of TILA’s purposes.

Commenters advocating preemption
have not shown that consumers—when
shopping for credit that they intend to
use primarily for personal, family, or
household purposes—would somehow
be prevented from understanding the
terms of credit available to them for
those purposes, by State disclosures
provided in different (business-purpose)
transactions. The CFPB notes that
Regulation Z places the responsibility
for ascertaining the borrower’s intended
purpose on the would-be creditor.5¢ In
any situation where a potential
borrower is shopping for credit
primarily for personal, family, or
household purposes, the borrower
would receive the Federal TILA
disclosures for all potential transactions
for those purposes—not the California
or New York disclosures.51

consumer credit transactions, and it does not
advance the analysis here.

49 S, Rep. No. 90-392, at 7 (1967).

5012 CFR part 1026, supplement I, comment 3(a)—
1 (“A creditor must determine in each case if the
transaction is primarily for an exempt purpose.”).

51 d. Relatedly, some commenters advocating
preemption asserted that consumers who are also
small businesspeople and receive the California or
New York disclosures when applying for
commercial financing will, in their personal lives,
distrust the TILA finance charge and APR because
they do not have consistent meanings across
Federal and State law. However, these comments
did not offer any evidence or other support for the
assumption that these individuals would react to
differences between the State commercial financing
version and TILA consumer credit version with
distrust of the TILA version, rather than an
understanding that different calculations may be
appropriate in the context of different types of
transaction. The CFPB notes that within TILA and
Regulation Z there can be significant differences in
how the finance charge is calculated depending on
the type of consumer credit transaction, but the
CFPB is not aware of this causing distrust by
consumers. As one illustration, compare 15 U.S.C.
1605(a)(4); 12 CFR 1026.4(b)(4) (credit report fees
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TILA coverage depends on the
primary purpose, so it is possible for a
borrower to use the proceeds from a
credit transaction primarily for business
purposes but also to a lesser degree for
personal purposes, in which case TILA
disclosures would not be required. As
noted above, TILA’s disclosure regime
concerned ‘‘the area where it is most
essential,” namely “consumer credit,”
which is an expansive category but
subject to the primary-purpose
standard.52 Congress could have
required, but did not require, TILA
disclosures whenever any minor portion
of primarily-business credit might be
used for a personal purpose. Given that
Congress did not consider addressing
those transactions to be necessary in
order to achieve its purpose of ensuring
that consumer credit shopping is
informed, such transactions should not
drive an assessment of whether State
disclosure regimes interfere with
Congress’s purposes.

The requesting party submitted a
comment likening the California and
New York laws to an Indiana law that
the Board determined was preempted in
1988, but they are quite different.>3 The
Indiana law required finance charge and
APR disclosures in consumer credit
transactions, with amounts that differed
from TILA disclosures provided in the
same transactions.># In the Board’s
words, the Indiana law would
‘“undermine the intent of the Federal
scheme by confusing consumers who
will receive two different sets of
disclosures—both purporting to
describe the cost of credit—that contain
different figures described by the same
terminology.” 5° This type of concern is
inapplicable in California and New
York, where the consumer will receive

included in finance charge for most consumer
credit products) with 15 U.S.C. 1605(e)(6); 12 CFR
1026.4(c)(7)(iii) (credit report fees generally
excluded from finance charge in transactions
secured by real property). Moreover, even assuming
this scenario were to occur, the CFPB would not
consider the issue to be so significant as to interfere
with TILA’s purpose of enabling consumers to
compare consumer credit products.

52 8. Rep. No. 90-392, at 7 (1967).

5353 FR 3332, 3332-33 (Feb. 5, 1988) (Indiana).

54 Although the Indiana law did not impose
requirements on creditors, it required loan brokers
to disclose a finance charge and APR to consumers,
which differed from the finance charge and APR
that TILA required creditors to provide to the very
same consumers in the very same consumer credit
transactions. Id. Because the Indiana law regulated
loan brokers rather than creditors, only the first
sentence of § 1026.28(a)(1) (and not the second or
third sentence) governed. But whether it was the
loan broker or the creditor that provided the
Indiana disclosure made little difference, and so
even though the third sentence did not apply, the
situation was analogous to the third sentence’s bar
on creditors providing State disclosures with
differing amounts that contradict TILA disclosures.

55 ]d. at 3333.

only the Federal TILA disclosure forms
when shopping for consumer credit.

Aside from State disclosure forms
provided to borrowers individually,
some comments asserted that
advertisements for commercial
financing that include APRs calculated
using California or New York’s formulas
could cause confusion. As background,
under Regulation Z there is a
requirement that some advertisements
for consumer credit transactions include
the TILA APR.56 However, there is no
parallel requirement under the
California or New York commercial
financing laws that commercial lenders
include any APR-related statements in
advertisements, so the premise of these
comments appears mistaken. To the
extent commercial lenders might
conceivably choose to add the California
or New York APRs to advertisements,
that is not a requirement of those laws
and not a basis to declare those laws’
disclosure requirements to be
inconsistent with TILA. As the first
sentence of § 1026.28(a)(1) states, only
“State law requirements” that are
inconsistent are preempted, not wholly
voluntary practices that are independent
of requirements.57 In any event, even
assuming such voluntary practices
could somehow support preemption,
commenters have not provided any
evidence that commercial lenders have
an incentive to use the California or
New York APRs in advertisements,
which the same set of commenters
assert tend to overstate the cost of
credit.58

5612 CFR 1026.16, 1026.24.

57 The Board at times considered how creditors
were likely to comply with a State law requirement
as context in considering whether the requirement
is preempted. In particular, when the Board was
faced with a State law that used certain terminology
to describe an amount in a disclosure form, but did
not expressly mandate that creditors use the law’s
terminology when labeling the amount in the
disclosure form, the Board operated on the
assumption that creditors would comply by using
the State law’s terminology in their disclosure
forms. 48 FR 4454, 4455 (Feb. 1, 1983) (Arizona,
Florida, Missouri, and South Carolina). For
instance, if Missouri law required creditors to
disclose what the text of the Missouri law called the
“principal balance,” the Board assumed that
creditors would go about complying by using the
words “principal balance” in their disclosure
forms, and the Board would not speculate about
whether some synonym might also comply with the
Missouri law. Id. at 4455, 4456-57. But here,
whether creditors choose to add the California or
New York APR to advertisements is independent of
the California and New York requirements to
provide disclosure forms to each commercial
borrower, not a method for complying with the
disclosure-form requirements.

58 Some commenters advocating preemption also
invoked an additional hypothetical. As background,
most consumer credit transactions above $66,400
(as inflation-adjusted annually) are exempt from
TILA and Regulation Z, other than loans secured by
real property, loans secured by personal property

C. Determinations

For these reasons, the Consumer
Financial Protection Bureau determines
that the California Commercial
Financing Disclosures Law, Financial
Code sections 22800 to 22805, is not
inconsistent with chapters 1, 2, and 3 of
the Truth in Lending Act.

The Consumer Financial Protection
Bureau also determines that the New
York Commercial Finance Disclosure
Law, Financial Services Law sections
801 to 811, is not inconsistent with
chapters 1, 2, and 3 of the Truth in
Lending Act.

VI. Utah

A. Discussion

The Utah Commercial Financing
Registration and Disclosure Act requires
disclosures for certain commercial
financing transactions, which do “not
include a transaction from which the
resulting proceeds are intended to be
used for personal, family, or household
purposes.” 59 Consequently, it is not
preempted for parallel reasons to
California and New York. As an
additional reason, because it does not
require disclosure of a finance charge,
APR, or other TILA-related disclosure,
there would be no occasion for it to be
preempted even if applicable to
consumer credit transactions. The
requesting party acknowledged in its
comment that the Utah law is not
preempted, and no other commenter
provided reasons to support a
determination that it is preempted.

B. Determination

For these reasons, the Consumer
Financial Protection Bureau determines
that the Utah Commercial Financing
Registration and Disclosure Act, Utah
Code sections 7—27-101 to 7-27-301, is

that is a principal dwelling, or private education
loans. 87 FR 63671 (Oct. 20, 2022). The commenters
argued that, if a State were to hypothetically require
disclosures for consumer credit transactions above
the $66,400 threshold, and also hypothetically were
to require APR calculations that differ from
Regulation Z’s, it would be illogical to allow
different APR disclosures depending on loan
amount. However, the CFPB does not need to
resolve whether there would be an inconsistency
between that hypothetical State law and TILA, and
it does not resolve that issue. The hypothesized
scenario presents materially different issues to
weigh compared to the California and New York
laws, given that some consumers seeking credit
primarily for personal, family, or household
purposes might be unsure of what loan amount they
want and so shop for credit above and below the
$66,400 threshold. The California and New York
disclosures would not be given to a consumer
seeking credit primarily for personal, family, or
household purposes of any amount.

59 Utah Code secs. 7-27-101 to 7-27-301; id. sec.
7—-27-101(4)(b). Besides disclosures, the statute also
contains certain registration requirements that are
plainly not preempted by TILA. Id. sec. 7-27-201.
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not inconsistent with chapters 1, 2, and
3 of the Truth in Lending Act.

VII. Virginia
A. Discussion

Chapter 22.1 of title 6.2 of the Code
of Virginia requires disclosures in
connection with sales-based financing
to a recipient.®? Based on the definition
of “sales-based financing,” which is tied
to sales or revenue of the recipient, and
the definition of “recipient,” which
must be ‘“‘a person whose principal
place of business is in the
Commonwealth,” it appears that the
Virginia law would not apply to a
consumer credit transaction as defined
in TILA and Regulation Z.61 To the
extent it could apply to a consumer
credit transaction, there would still be
no basis to find an inconsistency with
TILA. That is because the only TILA-
related disclosure term used in the
Virginia law is the finance charge,
which the Virginia law’s implementing
regulation defines in precisely the same
manner as Regulation Z.52 Because there
is no difference in the amount that
would be included in the Virginia
disclosure compared to TILA and
Regulation Z disclosures, there is no
occasion to consider whether a
difference in amount would be
inconsistent with TILA and Regulation
Z.

The requesting party has made an
argument that the Virginia law’s finance
charge disclosure is nevertheless
preempted. However, this argument
appears to rely on a misunderstanding
of an aspect of TILA that is distinct from
the Act’s preemption standard. TILA
section 111(a)(2), which neighbors the
preemption provision in section
111(a)(1), authorizes the CFPB to
determine that a State disclosure ““is
substantially the same in meaning as” a
TILA disclosure.®3 After the CFPB
makes such a substantially-the-same-in-
meaning determination, TILA creditors
can provide the CFPB-endorsed State
disclosure “in lieu of”’ the TILA
disclosure, except that the finance
charge and APR must still be disclosed

60Va. Code tit. 6.2, ch. 22.1; see also 10 Va.
Admin. Code secs. 5-240-10 to 5—240—40.

61 “Sales-based financing” is defined as a
transaction that is repaid by the recipient to the
provider, over time, as a percentage of sales or
revenue, in which the payment amount may
increase or decrease according to the volume of
sales made or revenue received by the recipient. Va.
Code sec. 6.2—2228. Sales-based financing also
includes a true-up mechanism where the financing
is repaid as a fixed payment but provides for a
reconciliation process that adjusts the payment to
an amount that is a percentage of sales or revenue.
Id.

6210 Va. Admin. Code sec. 5-240-10.

6315 U.S.C. 1610(a)(2).

as provided by TILA.64¢ However, the
present proceeding involves a
preemption determination, not a
substantially-the-same-in-meaning
determination.

The requesting party’s comment
appears to conflate section 111(a)(2) (or
more specifically the Regulation Z
provision and commentary
implementing section 111(a)(2) 65) with
the distinct question under section
111(a)(1) of whether State disclosures
are preempted as inconsistent with
TILA. The commenter appears to read
section 111(a)(2) to mean that any State
disclosure with a finance charge or APR
is preempted. In fact, all that it does is
guarantee that, when CFPB-endorsed
State disclosures are provided “in lieu
of” the normal TILA disclosures in
consumer credit transactions, those
State disclosure forms will still include
the TILA finance charge and APR, so
that consumers can use them to shop
among consumer credit options.6¢

B. Determination

For these reasons, the Consumer
Financial Protection Bureau determines
that chapter 22.1 of title 6.2 of the Code
of Virginia is not inconsistent with
chapters 1, 2, and 3 of the Truth in
Lending Act.

Rohit Chopra,

Director, Consumer Financial Protection
Bureau.

[FR Doc. 2023-06719 Filed 3—30-23; 8:45 am]
BILLING CODE 4810-AM-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2022-1613; Airspace
Docket No. 22-AS0-27]

RIN 2120-AA66
Amendment of Class D and Class E
Airspace, Key West, FL

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action amends Class D
airspace, Class E airspace designated as
an extension to a Class D surface area,
and Class E airspace extending upward
from 700 feet above the surface at Key

64 Id.

6512 CFR 1026.28(b); 12 CFR part 1026,
supplement I, comment 28(b)-1.

66 The comment may also intend for this
argument to extend to California and New York; if
s0, it would not succeed with respect to those States
for the same reasons.

West International Airport and Key
West Naval Air Station (NAS), FL, as a
result of biennial airspace evaluations.
This action also updates the geographic
coordinates for the airport and the Key
West VORTAC.

DATES: Effective 0901 UTC, June 15,
2023. The Director of the Federal
Register approves this incorporation by
reference action under 1 CFR part 51,
subject to the annual revision of FAA
Order 7400.11 and publication of
conforming amendments.

ADDRESSES: A copy of the notice of
proposed rulemaking (NPRM), all
comments received, this final rule, and
all background material may be viewed
online at www.regulations.gov using the
FAA Docket number. Electronic
retrieval help and guidelines are
available on the website. It is available
24 hours each day, 365 days each year.
An electronic copy of this document
may also be downloaded from the Office
of the Federal Register’s website at
www.federalregister.gov.

FAA Order JO 7400.11G, Airspace
Designations and Reporting Points, and
subsequent amendments can be viewed
online at www.faa.gov/air_traffic/
publications/. You may also contact the
Rules and Regulations Group, Office of
Policy, Federal Aviation
Administration, 800 Independence
Avenue SW, Washington, DC 20591:
telephone (202) 267-8783.

FOR FURTHER INFORMATION CONTACT:
Jennifer Ledford, Operations Support
Group, Eastern Service Center, Federal
Aviation Administration, 1701
Columbia Avenue, College Park, GA
30337; Telephone: (404) 305-5946.

SUPPLEMENTARY INFORMATION:
Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority, as it would
amend airspace for Key West
International Airport and Key West
Naval Air Station (NAS), FL, to support
IFR operations in the area.


http://www.faa.gov/air_traffic/publications/
http://www.faa.gov/air_traffic/publications/
http://www.federalregister.gov
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History

The FAA published a notice of
proposed rulemaking for Docket No.
FAA-2022-1613 in the Federal Register
(87 FR 78883, December 23, 2022)
amending Class D airspace, Class E
airspace designated as an extension to a
Class D surface area, and Class E
airspace extending upward from 700
feet above the surface at Key West
International Airport and Key West
Naval Air Station (NAS), FL, as a result
of biennial airspace evaluations.
Interested parties were invited to
participate in this rulemaking effort by
submitting written comments on the
proposal to the FAA. No comments
were received.

Differences From the NPRM

Subsequent to the publication of the
Notice of Proposed Rulemaking, the
FAA found the Key West International
Airport geographic coordinates to be
incorrect, as well as the geographic
coordinates describing the Key West
International Airport Class D airspace
and Key West Naval Air Station Class D
airspace points of intersection. This
action corrects the errors. Controlled
airspace is necessary for the safety and
management of instrument flight rules
(IFR) operations in the area.

Incorporation by Reference

Class D and E airspace designations
are published in Paragraphs 5000, 6002,
6004, and 6005 of FAA Order JO
7400.11, Airspace Designations and
Reporting Points, which is incorporated
by reference in 14 CFR 71.1 on an
annual basis. This document amends
the current version of that order, FAA
Order JO 7400.11G, dated August 19,
2022, and effective September 15, 2022.
These updates will be published
subsequently in the next update to FAA
Order JO 7400.11. FAA Order JO
7400.11G is publicly available as listed
in the ADDRESSES section of this
document. These amendments will be
published in the next update to FAA
Order JO 7400.11.

FAA Order JO 7400.11G lists Class A,
B, G, D, and E airspace areas, air traffic
service routes, and reporting points.

The Rule

This action amends 14 CFR part 71 by
amending Class E airspace extending
upward from 700 feet above the surface
for Key West International Airport and
Key West Naval Air Station (NAS) by
extending the airspace for each airport
from within a 6.4-mile radius to a 6.5-
mile radius, and by updating the
airport’s geographic coordinates and the
geographic coordinates describing the

intersections of Class D airspace, to
coincide with the FAA’s database.

In addition, this action replaces the
outdated terms Airport/Facility
Directory with the term Chart
Supplement and Notice to Airmen with
the term Notice to Air Missions, in the
Class D and Class E airspace
descriptions.

Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore: (1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a Regulatory
Evaluation as the anticipated impact is
so minimal. Since this is a routine
matter that will only affect air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
Order 1050.1F, “Environmental
Impacts: Policies and Procedures,”
paragraph 5-6.5a. This airspace action
is not expected to cause any potentially
significant environmental impacts, and
no extraordinary circumstances exist
that warrant the preparation of an
environmental assessment.

Lists of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:
Authority: 49 U.S.C. 106(f), 106(g); 40103,

40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order JO 7400.11G,
Airspace Designations and Reporting
Points, dated August 19, 2022, and
effective September 15, 2022, is
amended as follows:

Paragraph 5000 Class D Airspace.

* * * * *

ASOFLD Key West, FL [Amended]

Key West International Airport, FL

(Lat. 24°33’22” N, long. 81°4536” W)
Key West NAS

(Lat. 24°34’29” N, long. 81°41'12” W)

That airspace extending upward from the
surface to and including 2,500 feet MSL
beginning at Lat. 24°37'11” N, long. 81°44’41”
W; to Lat. 24°33’04” N, long. 81°4348” W; to
Lat. 24°31’15” N, long. 81°45’22” W; to Lat.
24°3040” N, long. 81°45'15” W; thence
counterclockwise via the 5.3-mile radius of
Key West NAS to the intersection of the 3.9-
mile radius of the Key West International
Airport, thence clockwise via the 3.9-mile
radius of the Key West International Airport
to the point of beginning. This Class D
airspace area is effective during the specific
dates and times established in advance by a
Notice to Air Missions. The effective date
and time will thereafter be continuously
published in the Chart Supplement.

ASOFLD Key West NAS, FL [Amended]

Key West NAS, FL

(Lat. 24°34’29” N, long. 81°41'12” W)
Key West International Airport

(Lat. 24°33’22” N, long. 81°4536” W)

That airspace extending upward from the
surface to and including 2,500 feet MSL
within a 5.3-mile radius of Key West NAS,
excluding that airspace within the Key West
International Airport Class D airspace area.
This Class D airspace area is effective during
the specific dates and times established in
advance by a Notice to Air Missions. The
effective date and time will thereafter by
continuously published in the Chart
Supplement.

Paragraph 6004 Class E Airspace
Designated as an Extension to Class D
Surface Area.

* * * * *

ASO FLE4 Key West, FL [Amended]

Key West International Airport, FL

(Lat. 24°33’22” N, long. 81°4536” W)
Key West NAS

(Lat. 24°34’29” N, long. 81°41'12” W)
Key West VORTAC

(Lat. 24°35’09” N, long. 81°48’02” W)

That airspace extending upward from the
surface within 3.1 miles each side of the Key
West VORTAC 309° radial extending from
the 3.9-mile radius of the Key West
International Airport and the 5.3-mile radius
of Key West NAS to 7 miles northwest of the
Key West VORTAC. This Class E airspace
area is effective during the specific dates and
time established in advance by a Notice to
Air Missions. The effective date and time
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will thereafter be continuously published in
the Chart Supplement.

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth.

* * * * *

ASOFLE5 Key West, FL [Amended]

Key West International Airport, FL

(Lat 24°33’22” N, long. 81°45’36” W)
Key West VORTAC

(Lat 24°35’09” N, long. 81°48’02” W)
Key West NAS

(Lat 24°34’29” N, long. 81°41'12” W)

That airspace extending upward from 700
feet above the surface within a 6.5-mile
radius of Key West International Airport and
within 3.1 miles each side of the Key West
VORTAC 309° radial, extending from the 6.5-
mile radius to 7 miles northwest of the Key
West VORTAC; within a 6.8-mile radius of
Key West NAS (Boca Chica).

Issued in College Park, Georgia, on March
20, 2023.
Andreese C. Davis,

Manager, Airspace & Procedures Team South,
Eastern Service Center, Air Traffic
Organization.

[FR Doc. 2023-06618 Filed 3—-30-23; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100
[Docket No. USCG-2023-0142]

Special Local Regulations; California
Half Ironman Triathlon, San Diego, CA

AGENCY: Coast Guard, Department of
Homeland Security (DHS).

ACTION: Notification of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
the California Half Ironman Triathlon
special local regulations on the waters
of Oceanside, California on April 1,
2023. These special local regulations are
necessary to provide for the safety of the
participants, crew, spectators, sponsor
vessels, and general users of the
waterway. During the enforcement
period, persons and vessels are
prohibited from anchoring, blocking,
loitering, or impeding within this
regulated area unless authorized by the
Captain of the Port, or his designated
representative.

DATES: The regulations in 33 CFR
100.1101 will be enforced from 6 a.m.
through 10 a.m. on April 1, 2023, for the
locations described in item 2 in Table 1
of §100.1101.

FOR FURTHER INFORMATION CONTACT: If
you have questions about this

publication of enforcement, call or
email Lieutenant Junior Grade Shera
Kim, Waterways Management, U.S.
Coast Guard Sector San Diego, CA;
telephone (619) 278-7656, email
D11MarineEventsSD@uscg.mil.

SUPPLEMENTARY INFORMATION: The Coast
Guard will enforce the special local
regulations in 33 CFR 100.1101 for the
California Half Ironman Triathlon in
Oceanside, CA, in 33 CFR 100.1101, for
the locations described in Table 1, Item
2 of that section from 6 a.m. until 10
a.m. on April 1, 2023. The location
includes the waters of Oceanside
Harbor, CA, including the entrance
channel. This enforcement action is
being taken to provide for the safety of
life on navigable waterways during the
event. The Coast Guard’s regulation for
recurring marine events in the San
Diego Captain of the Port Zone
identifies the regulated entities and area
for this event. Under the provisions of
33 CFR 100.1101, persons and vessels
are prohibited from anchoring, blocking,
loitering, or impeding within this
regulated area, unless authorized by the
Captain of the Port, or his designated
representative. The Coast Guard may be
assisted by other Federal, State, or local
law enforcement agencies in enforcing
this regulation.

In addition to this document in the
Federal Register, the Coast Guard will
provide the maritime community with
advance notification of this enforcement
period via the Local Notice to Mariners,
marine information broadcasts, and
local advertising by the event sponsor.

If the Captain of the Port Sector San
Diego or his designated representative
determines that the regulated area need
not be enforced for the full duration
stated on this document, he or she may
use a Broadcast Notice to Mariners or
other communications coordinated with
the event sponsor to grant general
permission to enter the regulated area.

Dated: March 29, 2023.
J.W. Spitler,

Captain, U.S. Coast Guard, Captain of the
Port San Diego.

[FR Doc. 2023-06862 Filed 3—30-23; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG-2023-0233]

Safety Zones; Annual Events in the
Captain of the Port Buffalo Zone

AGENCY: Coast Guard, DHS.

ACTION: Notification of enforcement of
regulations.

SUMMARY: The Coast Guard will enforce
multiple safety zones located in federal
regulations for recurring marine events
taking place in July 2023. This action is
necessary and intended for the safety of
life and property on navigable waters
during these events. During the
enforcement periods, no person or
vessel may enter the respective safety
zone without the permission of the
Captain of the Port Buffalo or a
designated representative.

DATES: The Coast Guard will enforce
regulations listed in 33 CFR 165.939
Table 165.939, under (b) July Safety
Zones, according to the schedule listed
in the SUPPLEMENTARY INFORMATION
section of this document.

FOR FURTHER INFORMATION CONTACT: If
you have questions about this notice of
enforcement, call or email LT. Jared
Stevens, Waterways Management
Division, U.S. Coast Guard Marine
Safety Unit Cleveland; telephone 216—
937-0124, email D09-SMB-
MSUCLEVELAND-WWM®@uscg.mil.

SUPPLEMENTARY INFORMATION: The Coast
Guard will enforce multiple safety zones
for annual events in the Captain of the
Port Buffalo Zone listed in 33 CFR
165.939, Table 165.939, (b) July Safety
Zones, for events occurring in the
month of July as listed in the DATES
section above. Pursuant to 33 CFR
165.23, entry into, transiting, or
anchoring within these safety zones
during an enforcement period is
prohibited unless authorized by the
Captain of the Port Buffalo or his
designated representative. Those
seeking permission to enter the safety
zone may request permission from the
Captain of Port Buffalo via channel 16,
VHF-FM. Vessels and persons granted
permission to enter the safety zone shall
obey the directions of the Captain of the
Port Buffalo or his designated
representative. While within a safety
zone, all vessels shall operate at the
minimum speed necessary to maintain a
safe course.

The safety zones the Coast Guard will
enforce are listed in 33 CFR 165.939
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Table 165.939 under (b) July Safety
Zones and are:

(3) High Speed Boat Races (Eastlake
Willoughby Offshore Grand Prix)—from
11:45 p.m. through 5:15 p.m. on July 8
and 9, 2023;

(4) Downtown Cleveland Alliance
July 4th Fireworks (Cleveland July 4th
Fireworks)—from 9:45 p.m. through
10:45 p.m. on July 4, 2023;

(5) Mentor Harbor Yacht Club
Fireworks (Mentor Harbor Yacht
Club)—from 9:15 p.m. through 10:45
p.-m. on July 3, 2023;

(7) Lorain Independence Day
Celebration (Lorain Independence Day
Fireworks Display)—from 9:45 p.m.
through 10:15 p.m. on July 4, 2023;

(8) Conneaut Festival (Conneaut Port
Authority 4th of July Fireworks
Display)—from 9:45 p.m. through 10:45
p-m. on July 3, 2023;

(9) Fairport Harbor Mardi Gras—f{rom
9:45 p.m. through 10:45 p.m. on July 2,
2023;

(10) Sheffield Lake Community Days
(City of Sheffield Lake Fireworks)—from
8:45 p.m. through 10:45 p.m. on July 21,
2023;

(11) Bay Village Independence Day
Celebration—from 9:45 p.m. through
10:45 p.m. on July 4, 2023;

(12) Lake Erie Open Water Swim
(2023 Brogan Open Water Classic)—
from 6:45 a.m. through 11:15 a.m. on
July 22, 2023; and

(30) Wine and Walleye Festival
Fireworks (Wine and Walleye
Fireworks)—from 8:15 p.m. through 11
p.m., on July 22, 2023.

This notice of enforcement is issued
under authority of 33 CFR 165.939 and
5 U.S.C. 552(a). In addition to this
notice of enforcement in the Federal
Register, the Coast Guard will provide
the maritime community with advance
notification of this enforcement period
via Broadcast Notice to Mariners or
Local Notice to Mariners. If the Captain
of the Port Buffalo determines that the
safety zone need not be enforced for the
full duration stated in this notice, he
may use a Broadcast Notice to Mariners
to grant general permission to enter the
respective safety zone.

Dated: March 27, 2023.
]J.B. Bybee,
Commander, U.S. Coast Guard, Captain of
the Port Buffalo.
[FR Doc. 2023-06636 Filed 3—30—23; 8:45 am|
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket Number USCG-2023-0145]

RIN 1625-AA00

Safety Zone; Potomac River, Between

Charles County, MD, and King George
County, VA

AGENCY: Coast Guard, Department of
Homeland Security (DHS).

ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone for
certain waters of the Potomac River.
This action is necessary to provide for
the safety of life on these navigable
waters at the old Governor Harry W.
Nice/Senator Thomas “Mac” Middleton
Memorial (US-301) Bridge during
demolition operations from March 30,
2023, through April 30, 2023. This
rulemaking would prohibit persons and
vessels from being in the safety zone
unless authorized by the Captain of the
Port, Maryland-National Capital Region
or a designated representative.

DATES: This rule is effective without
actual notice from March 31, 2023,
through April 30, 2023. For the
purposes of enforcement, actual notice
will be used from March 30, 2023, until
March 31, 2023.

ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to https://
www.regulations.gov, type USCG-2023—
0145 in the search box and click
“Search.” Next, in the Document Type
column, select “Supporting & Related
Material.”

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email LCDR Samuel Danus, Sector
Maryland-NCR, Waterways Management
Division, U.S. Coast Guard: telephone
410-576-2519, email
MDNCRWaterways@uscg.mil.

SUPPLEMENTARY INFORMATION:
1. Table of Abbreviations

CFR Code of Federal Regulations

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of proposed rulemaking
§ Section

U.S.C. United States Code

II. Background Information and
Regulatory History

On March 10, 2023, Skanska-Corman-
McLean, Joint Venture, notified the
Coast Guard that the company will be

conducting bridge demolition
operations at the old Governor Harry W.
Nice/Senator Thomas “Mac” Middleton
Memorial (US-301) Bridge. The work
described by the contractor requires the
use of explosives, and debris removal
and hydrographic surveying equipment.
During explosive detonation periods,
there can be no marine traffic transiting
near or around the bridge for safety
reasons.

The Coast Guard is issuing this
temporary rule without prior notice and
opportunity to comment pursuant to
authority under section 4(a) of the
Administrative Procedure Act (APA) (5
U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because it is
impracticable and contrary to the public
interest. Demolition operations
involving explosives will occur at the
old Governor Harry W. Nice/Senator
Thomas ‘“Mac” Middleton Memorial
(US-301) Bridge across the Potomac
River and immediate action is needed to
respond to the potential safety hazards
associated with bridge demolition.
Hazards from the demolition operations
include low-hanging or falling ropes,
cables, large piles and cement cast
portions, dangerous projectiles, and/or
other debris. We must establish this
safety zone by March 30, 2023, to guard
against these hazards.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Delaying the effective date of
this rule would be impracticable and
contrary to the public interest because
immediate action is needed to respond
to the potential safety hazards
associated with demolition operations at
the old Governor Harry W. Nice/Senator
Thomas ‘“Mac” Middleton Memorial
(US-301) Bridge.

III. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority in 46 U.S.C. 70034. The
Captain of the Port (COTP) has
determined that potential hazards
associated with bridge demolition
starting March 30, 2023, will be a safety
concern for anyone near the old
Governor Harry W. Nice/Senator
Thomas ‘“Mac” Middleton Memorial
(US-301) Bridge demolition site. This
rule is needed to protect personnel,
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vessels, and the marine environment in
the navigable waters within the safety
zone while the bridge is being
demolished.

IV. Discussion of the Rule

The COTP is establishing a safety
zone from 12:01 a.m. on March 30,
2023, to 11:59 p.m. on April 30, 2023.
The safety zone will cover the following
areas:

Area 1. All navigable waters of the
Potomac River, encompassed by a line
connecting the following points
beginning at 38°21°38.74” N,
077°00’52.99” W, thence east to
38°21'52.67” N, 076°59'2.51” W, thence
south along the shoreline to
38°21’43.45” N, 076°58’56.22” W, thence
west to 38°21728.91” N, 077°00’52.81”
W, and thence north along the shoreline
back to the beginning point, located in
King George County, VA. Area 2. All
navigable waters of the Potomac River,
within 1,500 feet of the explosives barge
located in approximate position
38°2121.47” N, 076°59°45.40” W.

The duration of the zone is intended
to ensure the safety of vessels and these
navigable waters before, during, and
after the scheduled demolition and
debris removal. Except for marine
equipment and vessels operated by
Skanska-Corman-McLean, Joint Venture,
or its subcontractors, no vessel or
person would be permitted to enter the
safety zone without obtaining
permission from the COTP or a
designated representative. The term
designated representative also includes
an employee or contractor of Skanska-
Corman-McLean, Joint Venture for the
sole purposes of designating and
establishing safe transit corridors, to
permit passage into or through the
safety zone, or to notify vessels and
individuals that they have entered the
safety zone and are required to leave.

The COTP will notify the public that
the safety zone will be enforced by all
appropriate means to the affected
segments of the public, as practicable, in
accordance with 33 CFR 165.7(a). Such
means of notification will also include,
but are not limited to, Broadcast Notice
to Mariners. Vessels or persons violating
this rule are subject to the penalties set
forth in 46 U.S.C. 70036 and 46 U.S.C.
70052. The regulatory text appears at
the end of this document.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders, and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
This rule has not been designated a
“significant regulatory action,” under
Executive Order 12866. Accordingly,
this rule has not been reviewed by the
Office of Management and Budget
(OMB).

This regulatory action determination
is based on the size, location and time
of year of the safety zone. The
temporary safety zone is approximately
3000 yards in width and 350 yards in
length. This safety zone would impact a
small designated area of the Potomac
River for 32 total days, but we anticipate
that there would be no vessels that are
unable to conduct business. Excursion
vessels and commercial fishing vessels
are not impacted by this rulemaking.
Excursion vessels do not operate in this
area, and commercial fishing vessels are
not impacted because of their draft.
Some towing vessels may be impacted,
but bridge project personnel have been
conducting outreach throughout the
project in order to coordinate with those
vessels. During explosive detonations,
the Coast Guard will have law
enforcement assets on-scene to enforce
the safety zone immediately before,
during and after explosive detonations.
This safety zone would be established
outside the normal recreational boating
season for this area, which occurs
during the summer season. Moreover,
the Coast Guard would issue Local
Notices to Mariners and a Broadcast
Notice to Mariners via VHF—FM marine
channel 16 about the zone.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term ‘“‘small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.

While some owners or operators of
vessels intending to transit the safety
zone may be small entities, for the
reasons stated in section V.A above, this
rule will not have a significant

economic impact on any vessel owner
or operator.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104—121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please call or email the
person listed in the FOR FURTHER
INFORMATION CONTACT section.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—-
888—REG-FAIR (1-888-734—3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

C. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the National Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
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Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Directive 023-01, Rev. 1, associated
implementing instructions, and
Environmental Planning COMDTINST
5090.1 (series), which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321-4370f), and have
determined that this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves a safety
zone lasting 32 total days that would
prohibit entry within a portion of the
Potomac River. Normally such actions
are categorically excluded from further
review under paragraph L60(a) of
Appendix A, Table 1 of DHS Instruction
Manual 023-01-001-01, Rev. 1. A
Record of Environmental Consideration
supporting this determination is
available in the docket. For instructions
on locating the docket, see the
ADDRESSES section of this preamble.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to call or email the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places, or vessels.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 46 U.S.C. 70034, 70051, 70124;
33 CFR 1.05-1, 6.04—1, 6.04—6, and 160.5;
Department of Homeland Security Delegation
No. 00170.1, Revision No. 01.3.

m 2. Add § 165.T05-0145 to read as
follows:

§165.T05-0145 Safety Zone; Potomac
River, Between Charles County, MD and
King George County, VA.

(a) Location. The following areas are
a safety zone. These coordinates are
based on North American Datum of
1983 (NAD 83).

(1) Area 1. All navigable waters of the
Potomac River, encompassed by a line
connecting the following points
beginning at 38°21°38.74” N,
077°00’52.99” W, thence east to
38°21'52.67” N, 076°59°2.51” W, thence
south along the shoreline to
38°21'43.45” N, 076°58’56.22” W, thence
west to 38°21°28.91” N, 077°00°52.81”
W, and thence north along the shoreline
back to the beginning point, located in
King George County, VA.

(2) Area 2. All navigable waters of the
Potomac River within 1,500 feet of the
explosives barge located in approximate
position 38°21°21.47” N, 076°59'45.40”
W,

(b) Definitions. As used in this
section—

Captain of the Port (COTP) means the
Commander, U.S. Coast Guard Sector
Maryland-National Capital Region.

Designated representative means any
Coast Guard commissioned, warrant, or
petty officer, including a Coast Guard
coxswain, petty officer, or other officer
operating a Coast Guard vessel and a
Federal, State, and local officer
designated by or assisting the COTP in
the enforcement of the safety zone. The
term also includes an employee or
contractor of Skanska-Corman-McLean,
Joint Venture for the sole purposes of
designating and establishing safe transit
corridors, to permit passage into or
through the safety zone, or to notify
vessels and individuals that they have
entered the safety zone and are required
to leave.

Marine equipment means any vessel,
barge, or other equipment operated by
Skanska-Corman-McLean, Joint Venture,
or its subcontractors.

(c) Regulations. (1) Under the general
safety zone regulations in subpart C of
this part, except for marine equipment,
you may not enter the safety zone
described in paragraph (a) of this
section unless authorized by the COTP,
Skanska-Corman-McLean, Joint Venture,
or the COTP’s designated representative.
If a vessel or person is notified by the
COTP, Skanska-Corman-McLean, Joint
Venture, or the COTP’s designated
representative that they have entered
the safety zone without permission, they
are required to immediately leave in a
safe manner following the directions
given.

(2) Mariners requesting to transit any
of the safety zone areas in paragraph (a)
of this section must first contact the
Skanska-Corman-McLean, Joint Venture
designated representative, the on-site
project manager, by telephone number
785—953—1465 or on Marine Band Radio
VHF-FM channels 13 and 16 from the
pusher tug Miss Stacy. If permission is
granted, mariners must proceed at their
own risk and strictly observe any and all
instructions provided by the COTP,
Skanska-Corman-McLean, Joint Venture,
or designated representative to the
mariner regarding the conditions of
entry to and exit from any area of the
safety zone. The COTP or the COTP’s
representative can be contacted by
telephone number 410-576—2693 or on
Marine Band Radio VHF—FM channel
16 (156.8 MHz).

(3) The Coast Guard will publish a
notice in the Fifth Coast Guard District
Local Notice to Mariners and issue
marine information broadcasts on VHF—
FM marine band radio announcing
specific enforcement dates and times.

(d) Enforcement officials. The U.S.
Coast Guard may be assisted in the
patrol and enforcement of the safety
zone by Federal, State, and local
agencies.

(e) Enforcement period. This section
will be enforced from 12:01 a.m. on
March 30, 2023, to 11:59 p.m. on April
30, 2023.

Dated: March 27, 2023.
David E. O’Connell,

Captain, U.S. Coast Guard, Captain of the
Port, Sector Maryland-National Capital
Region.

[FR Doc. 2023-06659 Filed 3-30-23; 8:45 am|]
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R09-0OAR-2022-0910; FRL-10564—
02—-R9]

Determination To Defer Sanctions;
California; El Dorado County Air
Quality Management District

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Interim final determination.

SUMMARY: The Environmental Protection
Agency (EPA) is making an interim final
determination that the State of
California has submitted a rule that
satisfies the requirements of title I, part
D of the Clean Air Act (CAA or “Act”)
permitting program for areas under the
jurisdiction of the El Dorado County Air
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Quality Management District
(EDCAQMD or “District”). This
determination is based on a proposed
approval, published elsewhere in this
Federal Register, of a District rule
addressing these requirements. The
effect of this interim final determination
is to defer the imposition of sanctions
that were triggered by a previous EPA
action that included a limited
disapproval of a District rule intended
to address title I, Part D requirements.
DATES: This interim final determination
is effective on March 31, 2023.
However, comments will be accepted
until May 1, 2023.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R09-
OAR-2022-0910 at https://
www.regulations.gov. For comments
submitted at Regulations.gov, follow the
online instructions for submitting
comments. Once submitted, comments
cannot be edited or removed from
Regulations.gov. The EPA may publish
any comment received to its public
docket. Do not submit electronically any
information you consider Confidential
Business Information (CBI) or other
information the disclosure of which is
restricted by statute. Multimedia
submissions (audio, video, etc.) must be
accompanied by a written comment.
The written comment is considered the
official comment and should include
discussion of all points you wish to
make. The EPA will generally not
consider comments or comment
contents located outside of the primary
submission (i.e., on the web, cloud, or
other file sharing system). For
additional submission methods, please
contact the person identified in the FOR
FURTHER INFORMATION CONTACT section.
For the full EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on
making effective comments, please visit
https://www.epa.gov/dockets/
commenting-epa-dockets. If you need
assistance in a language other than
English or if you are a person with
disabilities who needs a reasonable
accommodation at no cost to you, please
contact the person identified in the FOR
FURTHER INFORMATION CONTACT section.
FOR FURTHER INFORMATION CONTACT:
Camille Cassar, EPA Region IX, 75
Hawthorne St., San Francisco, CA
94105; by phone: (415)-947—-4164; or by
email to cassar.camille@epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document, the terms
“we,” “us,” and “our” refer to the EPA.

Table of Contents

I. Background
II. EPA Action

II. Statutory and Executive Order Reviews

I. Background

On February 2, 2000, the EPA issued
a final limited approval and limited
disapproval action addressing certain
revisions to the District portion of the
California State Implementation Plan
(SIP) (‘2000 NSR action”).1 The 2000
NSR Action addressed the District’s
permitting program for the issuance of
New Source Review (NSR) permits for
stationary sources, including review and
permitting of major and minor sources
under the Act. In the 2000 NSR Action,
we determined that while the District’s
SIP revision submittal strengthened the
California SIP, District Rule 523,
adopted by the District on April 26,
1994, did not fully meet the
requirements for Nonattainment NSR
(NNSR) permitting programs for major
sources under title I, part D, of the Act.
Accordingly, the 2000 NSR Action
included a limited disapproval under
title I, part D, of the Act, relating to
NNSR program requirements for
nonattainment areas. Pursuant to
section 179 of the CAA and our
regulations at 40 CFR 52.31, this limited
disapproval action started a sanctions
clock for imposition of offset sanctions
and highway sanctions.

On December 7, 2021, the District
adopted Rule 523-1, and on March 9,
2022, the California Air Resources
Board submitted Rule 523-1 to the EPA
for approval into the El Dorado County
portion of the California SIP (“2022 NSR
Submittal”’). Rule 523—1 was intended
to address all currently applicable
NNSR program requirements under title
I, part D of the Act, including all the
provisions necessary to correct the
deficiencies with the District’s NNSR
program that formed the basis for the
EPA’s limited disapproval in the 2000
NSR action. In the Proposed Rules
section of this Federal Register, we have
proposed approval of the District’s 2022
NSR submittal. Based on this proposed
approval action, we are also taking this
final rulemaking action, effective upon
publication, to defer imposition of the
offset sanctions and highway sanctions
that were triggered by the EPA’s
February 2, 2000 limited disapproval of
the District’s NNSR permitting program,
because we believe that the 2022 NSR
Submittal corrects the deficiencies that
trig%lered such sanctions.

The EPA is providing the public with
an opportunity to comment on this
deferral of sanctions. If comments are
submitted that change our assessment,
as described in this final determination
and in our proposed approval of the

165 FR 4887 (Feb. 2, 2000).

District’s 2022 NSR Submittal, with
respect to the deficiencies identified as
the basis for our limited approval in the
2000 NSR Action, we will take final
action proposing to lift this deferral of
sanctions under 40 CFR 52.31. If no
comments are submitted that change our
assessment, then all sanctions and any
sanction clocks triggered by our 2000
NSR Action will be permanently
terminated on the effective date of our
final approval of the 2022 NSR
Submittal.

II. EPA Action

We are making an interim final
determination to defer CAA section 179
sanctions associated with our February
2, 2000 limited disapproval of the
District’s NNSR permitting program.
This determination is based on our
concurrent proposal to fully approve the
District’s 2022 NSR submittal, which
resolves the deficiencies that triggered
sanctions under section 179 of the CAA.

Because the EPA has preliminarily
determined that the District’s 2022 NSR
Submittal addresses the deficiencies
identified in the February 2, 2000
limited disapproval action and is fully
approvable, relief from sanctions should
be provided as quickly as possible.
Therefore, the EPA is invoking the good
cause exception under the
Administrative Procedure Act (APA) in
not providing an opportunity for
comment before this action takes effect
(5 U.S.C. 553(b)(3)). However, by this
action, the EPA is providing the public
with a chance to comment on the EPA’s
determination after the effective date,
and the EPA will consider any
comments received in determining
whether to reverse such action.

The EPA believes that notice-and-
comment rulemaking before the
effective date of this action is
impracticable and contrary to the public
interest. The EPA has reviewed the
District’s submittal and, through its
proposed action, is indicating that it is
more likely than not that it corrects the
deficiencies that were the basis for the
action that started the sanctions clocks.
Therefore, it is not in the public interest
to impose sanctions. The EPA believes
that it is necessary to use the interim
final rulemaking process to defer
sanctions while we complete our
rulemaking process on the approvability
of the District’s submittal. Moreover,
with respect to the effective date of this
action, the EPA is invoking the good
cause exception to the 30-day notice
requirement of the APA because the
purpose of this notice is to relieve a
restriction (5 U.S.C. 553(d)(1)).
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III. Statutory and Executive Order
Reviews

This action defers sanctions and
imposes no additional requirements.

A. Executive Order 12866: Regulatory
Planning and Review and Executive
Order 13563: Improving Regulation and
Regulatory Review

This proposed action is not a
significant regulatory action and was
therefore not submitted to the Office of
Management and Budget (OMB) for
review.

B. Paperwork Reduction Act (PRA)

This action does not impose an
information collection burden under the
PRA. This action defers sanctions and
imposes no new requirements.

C. Regulatory Flexibility Act (RFA)

I certify that this action will not have
a significant economic impact on a
substantial number of small entities
under the RFA. This action will not
impose any requirements on small
entities. This action defers sanctions
and imposes no new requirements.

D. Unfunded Mandates Reform Act
(UMRA)

This action does not contain any
unfunded mandate as described in
UMRA, 2 U.S.C. 1531-1538, and does
not significantly or uniquely affect small
governments. The action imposes no
enforceable duty on any state, local or
tribal governments or the private sector.

E. Executive Order 13132: Federalism

This action does not have federalism
implications. It will not have substantial
direct effects on the states, on the
relationship between the National
Government and the states, or on the
distribution of power and
responsibilities among the various
levels of government.

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

This action does not have tribal
implications as specified in Executive
Order 13175. This action defers
sanctions and imposes no new
requirements. In addition, this action
does not apply on any Indian
reservation land or in any other area
where the EPA or an Indian tribe has
demonstrated that a tribe has
jurisdiction. Thus, Executive Order
13175 does not apply to this action.

G. Executive Order 13045: Protection of
Children From Environmental Health
Risks and Safety Risks

The EPA interprets Executive Order
13045 as applying only to those
regulatory actions that concern
environmental health or safety risks that
the EPA has reason to believe may
disproportionately affect children, per
the definition of “covered regulatory
action” in section 2—202 of the
Executive order. This action is not
subject to Executive Order 13045
because it does not concern an
environmental health risk or safety risk.

H. Executive Order 13211: Actions That
Significantly Affect Energy Supply,
Distribution, or Use

This action is not subject to Executive
Order 13211, because it is not a
significant regulatory action under
Executive Order 12866.

I. National Technology Transfer and
Advancement Act

This rulemaking does not involve
technical standards.

J. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations

Executive Order 12898 (59 FR 7629,
February 16, 1994) directs Federal
agencies, to the greatest extent
practicable and permitted by law, to
make environmental justice part of their
mission by identifying and addressing,
as appropriate, disproportionately high
and adverse human health or
environmental effects of their programs,
policies, and activities on minority
populations (people of color) and low-
income populations.

The EPA believes that this type of
action does not concern human health
or environmental conditions and
therefore cannot be evaluated with
respect to potentially disproportionate
and adverse effects on people of color,
low-income populations, and/or
Indigenous peoples. This action defers
sanctions in accordance with CAA
regulatory provisions and imposes no
additional requirements.

Although this action does not concern
human health or environmental
conditions, the EPA identifies and
addresses environmental justice
concerns by promoting meaningful
involvement in this action through
providing the public with an
opportunity to comment on this deferral
of sanctions as well as the opportunity
to comment on our proposed approval
of the District’s 2022 NSR submittal in
the Proposed Rules section of this
Federal Register.

K. Congressional Review Act (CRA)

This action is subject to the
Congressional Review Act (CRA), and
the EPA will submit a rule report to
each House of the Congress and to the
Comptroller General of the United
States. The CRA allows the issuing
agency to make a rule effective sooner
than otherwise provided by the CRA if
the agency makes a good cause finding
that notice and comment rulemaking
procedures are impracticable,
unnecessary or contrary to the public
interest (5 U.S.C. 808(2)). The EPA has
made a good cause finding for this
action as discussed in section II of this
preamble, including the basis for that
finding.

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by May 30, 2023. Filing a
petition for reconsideration by the EPA
Administrator of this action does not
affect the finality of this action for the
purpose of judicial review nor does it
extend the time within which petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements (see CAA
section 307(b)(2)).

List of Subjects in 40 CFR Part 52

Environmental protection,
Administrative practice and procedure,
Air pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen oxides, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Volatile organic
compounds.

Authority: 42 U.S.C. 7401 et seq.
Dated: March 24, 2023.
Martha Guzman Aceves,
Regional Administrator, Region IX.
[FR Doc. 2023-06562 Filed 3—30-23; 8:45 am]
BILLING CODE 6560-50—P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 230224-0053; RTID 0648—
XC716]

Fisheries of the Exclusive Economic
Zone Off Alaska; Pollock in the West
Yakutat District of the Gulf of Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
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Atmospheric Administration (NOAA),
Commerce.
ACTION: Temporary rule; closure.

SUMMARY: NMFS is prohibiting directed
fishing for pollock in the West Yakutat
District of the Gulf of Alaska (GOA).
This action is necessary to prevent
exceeding the 2023 total allowable catch
of pollock in the West Yakutat District
of the GOA.
DATES: Effective 1200 hours, Alaska
local time (A.l.t.), March 29, 2023,
through 2400 hours, A.l.t., December 31,
2023.
FOR FURTHER INFORMATION CONTACT:
Obren Davis, 907-586-7228.
SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
GOA exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Gulf of
Alaska (FMP) prepared by the North
Pacific Fishery Management Council
under authority of the Magnuson-
Stevens Fishery Conservation and
Management Act. Regulations governing
fishing by U.S. vessels in accordance
with the FMP appear at subpart H of 50
CFR part 600 and 50 CFR part 679.

The 2023 total allowable catch (TAC)
of pollock in the West Yakutat District
of the GOA is 7,523 metric tons (mt) as

established by the final 2023 and 2024
harvest specifications for groundfish in
the GOA (88 FR 13238, March 2, 2023).

In accordance with §679.20(d)(1)(i),
the Administrator, Alaska Region,
NMFS (Regional Administrator), has
determined that the 2023 TAC of
pollock in the West Yakutat District of
the GOA will soon be reached.
Therefore, the Regional Administrator is
establishing a directed fishing
allowance of 7,323 mt, and is setting
aside the remaining 200 mt as bycatch
to support other anticipated groundfish
fisheries. In accordance with
§679.20(d)(1)(iii), the Regional
Administrator finds that this directed
fishing allowance has been reached.
Consequently, NMFS is prohibiting
directed fishing for pollock in the West
Yakutat District of the GOA.

While this closure is effective, the
maximum retainable amounts at
§679.20(e) and (f) apply at any time
during a trip.

Classification

NMFS issues this action pursuant to
section 305(d) of the Magnuson-Stevens
Act. This action is required by 50 CFR
part 679, which was issued pursuant to
section 304(b), and is exempt from
review under Executive Order 12866.

Pursuant to 5 U.S.C. 553(b)(B), there
is good cause to waive prior notice and
an opportunity for public comment on
this action, as notice and comment
would be impracticable and contrary to
the public interest, as it would prevent
NMFS from responding to the most
recent fisheries data in a timely fashion,
and would delay the closure of pollock
in the West Yakutat District of the GOA.
NMFS was unable to publish a notice
providing time for public comment
because the most recent, relevant data
only became available as of March 27,
2023.

The Assistant Administrator for
Fisheries, NOAA also finds good cause
to waive the 30-day delay in the
effective date of this action under 5
U.S.C. 553(d)(3). This finding is based
upon the reasons provided above for
waiver of prior notice and opportunity
for public comment.

Authority: 16 U.S.C. 1801 et seq.
Dated: March 28, 2023.
Jennifer M. Wallace,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2023-06685 Filed 3—28-23; 4:15 pm]
BILLING CODE 3510-22-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Food and Nutrition Service

7 CFR Parts 210, 215, 220, 225, and 226
RIN 0584—-AE88

Child Nutrition Programs: Revisions to
Meal Patterns Consistent With the 2020
Dietary Guidelines for Americans

AGENCY: Food and Nutrition Service
(FNS), USDA.

ACTION: Proposed rule; extension of
comment period.

SUMMARY: The USDA Food and
Nutrition Service is extending the
public comment period on the proposed
rule, ““Child Nutrition Programs:
Revisions to Meal Patterns Consistent
With the 2020 Dietary Guidelines for
Americans,” which published in the
Federal Register on February 7, 2023.
This action extends the public comment
period from April 10, 2023, to May 10,
2023, to give the public additional time
to review the proposed rule.

DATES: The comment period of the
proposed rule published February 7,
2023, at 88 FR 8050, is extended
through May 10, 2023. To be assured of
consideration, written comments on this
proposed rule must be received on or
before May 10, 2023.

ADDRESSES: The Food and Nutrition
Service invites interested persons to
submit comments on this proposed rule.
Comments may be submitted by any of
the following methods:

e Federal eRulemaking Portal: Go to
https://www.regulations.gov. Follow the
online instructions for submitting
comments.

e Mail: Send comments to School
Meals Policy Division, Food and
Nutrition Service, P.O. Box 9233,
Reston, Virginia 20195.

¢ All comments submitted in
response to this proposed rule will be
included in the record and will be made
available to the public. Please be
advised that the substance of the
comments and the identity of the

individuals or entities submitting the
comments will be subject to public
disclosure. The Food and Nutrition
Service will make the comments
publicly available on the internet via
https://www.regulations.gov.

FOR FURTHER INFORMATION CONTACT: Tina
Namian, School Meals Policy Division—
4th floor, Food and Nutrition Service,
1320 Braddock Place, Alexandria, VA
22314; telephone: 703—-305-2590.

SUPPLEMENTARY INFORMATION: The Food
and Nutrition Service is extending the
public comment period on the proposed
rule “Child Nutrition Programs:
Revisions to Meal Patterns Consistent
With the 2020 Dietary Guidelines for
Americans,” which published on
February 7, 2023, at 88 FR 8050. This
rulemaking proposes long-term school
nutrition standards based on the Dietary
Guidelines for Americans, 2020-2025,
and feedback the U.S. Department of
Agriculture (USDA) received from child
nutrition program stakeholders during a
robust stakeholder engagement
campaign. This action extends the
public comment period to May 10, 2023,
to give the public additional time to
review the proposed rule. USDA is
proposing a gradual multi-year
approach to implementing the nutrition
standards. The proposed rule indicates
that USDA expects to issue a final rule
in time for schools to plan for school
year (SY) 2024-2025. However, the
proposed rule would not require
changes from current meal patterns to
take effect in SY 2024-2025. As
proposed, new requirements to the
school meal patterns would not begin
until SY 2025-20286, at the earliest.
USDA encourages public comments on
the proposed implementation timelines,
in addition to the proposed changes to
the child nutrition program’s regulatory
text.

Cynthia Long,

Administrator, Food and Nutrition Service.
[FR Doc. 2023-06666 Filed 3—30-23; 8:45 am]
BILLING CODE 3410-30-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Parts 800 and 810
[Doc. No. AMS-FGIS—22-0083]

United States Standards for Soybeans

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

SUMMARY: The Agricultural Marketing
Service (AMS) proposes to revise the
United States Standards for Soybeans by
removing soybeans of other colors
(SBOC) as an official factor. In addition,
AMS proposes to revise the table of
Grade Limits and Breakpoints for
Soybeans to reflect this change.

DATES: Comments must be submitted on
or before May 1, 2023.

FOR FURTHER INFORMATION CONTACT:
Barry Gomoll, USDA AMS; Telephone:
(202) 720-8286; Email: Barry.L.Gomoll@
usda.gov. Copies of the proposed U.S.
Standards for Soybeans are available at
https://www.regulations.gov. Copies of
the current Standards are available at
https://www.ams.usda/govgrades-
standards/grain-standards.
SUPPLEMENTARY INFORMATION: This
proposed action, pursuant to 5 U.S.C.
551 et seq., would amend regulations, at
7 CFR part 800 and part 810, issued
under the United States Grain Standards
Act (7 U.S.C. 71-87k), as amended
(USGSA). Section 4 of the USGSA (7
U.S.C. 76(a)) grants the Secretary of
Agriculture the authority to establish
standards for grain regarding kind, class,
quality, and condition.

Executive Orders 12866 and 13563

AMS is issuing this proposed rule in
conformance with Executive Orders
12866 and 13563. Executive Orders
12866 and 13563 direct agencies to
assess all costs and benefits of available
regulatory alternatives and, if regulation
is necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits,
reducing costs, harmonizing rules, and
promoting flexibility. This proposed
action falls within a category of


https://www.ams.usda/govgrades-standards/grain-standards
https://www.ams.usda/govgrades-standards/grain-standards
https://www.regulations.gov
https://www.regulations.gov
https://www.regulations.gov
mailto:Barry.L.Gomoll@usda.gov
mailto:Barry.L.Gomoll@usda.gov
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regulatory actions that the Office of
Management and Budget (OMB) has
exempted from review under Executive
Order 12866.

Executive Order 13175

This proposed rule has been reviewed
under Executive Order 13175—
Consultation and Coordination with
Indian Tribal Governments, which
requires agencies to consider whether
their rulemaking actions would have
tribal implications.

AMS has determined that this
proposed rule is unlikely to have
substantial direct effects on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.

Executive Order 12988

This proposed rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. This proposed action is
not intended to have retroactive effect.
There are no administrative procedures
that must be exhausted prior to any
judicial challenge to the provisions of
this rule.

Background

AMS regularly reviews grain
standards to ensure their effectiveness
in meeting the quality requirements of
grain moving in the value chain. Under
the current soybean standards, soybeans
of other colors (SBOC) is a grade
determining factor in the class Yellow
Soybeans. As such, SBOC content is not
typically a factor that determines the
numerical grade for a sample. Damage
or foreign material typically has the
greatest impact on the numerical grade
of a given soybean shipment.

Until recently, yellow soybeans have
shown phenotypic stability in seedcoat
color; however, modern breeding
technologies have produced varieties
that have a higher tendency to
demonstrate variations in seed coat
color. Industry interactions (with
producer groups, exporters, grain
elevators, and grain processors) suggest
that these varieties are gaining
popularity with soybean growers and
likely will be present in the value chain
for the foreseeable future.

Official inspection data shows a sharp
rise in the amount of SBOC found in
soybean samples over the past two
years. In 2019 and 2020, only 0.4% and
0.2%, respectively, of all inspected
soybean lots failed to meet the standard
for U.S. No. 1 Yellow Soybeans, as was
typical in the years leading up to 2021.
In 2021, 3.1% of all inspected soybean
lots failed to meet the standard for U.S.

No. 1 Yellow Soybeans, followed by
8.8% of lots inspected so far in 2022.
The figures for 2022 also show an
uneven distribution based on mode of
conveyance, with 17.7% of container lot
inspections failing to meet the standard
versus 5.3% of shiplot inspections.

The increase in SBOC over the past
two years has made it more difficult for
shippers of U.S. soybeans to meet
contract grade requirements, based
solely on the factor of SBOC. Although
research shows that SBOC do not
impact the intrinsic quality of soybeans,
such soybeans, present at certain levels,
still influence the final grade of
soybeans because of the current soybean
grade standards.

The Department of Agriculture
(USDA) Grain Inspection Advisory
Committee recommended, at its June
2022 meeting in Kansas City, MO, that
the Federal Grain Inspection Service
conduct a study to determine whether
the presence of higher SBOC has any
impact on the oil and protein content of
soybeans. The results of the study show
no significant correlation between SBOC
and protein and oil content.?
Additionally, based on visual analysis,
the color variation in the seedcoat does
not extend into the cotyledon. Since
most commercial crushing operations
remove the hull before crushing, this is
not likely to affect the color of the
finished product.

Several producer and exporter groups
have reached out to AMS to request that
the soybean standards be reviewed to
address the marketing challenges
introduced by the higher presence of
SBOC in U.S. soybeans. The groups
requested that consideration be given,
and provision be made, for those
soybean processors who may desire
soybeans with yellow seedcoats. In such
instances, applicants for service would
maintain the ability to request that
soybeans be inspected for SBOC.

This proposed rule would remove
SBOC as a criterion for determining the
grade of U.S. Yellow soybeans (e.g., U.S.
No. 1, No. 2, No. 3, etc.). It also would
retain SBOC as a class-determining
criterion in the class “Yellow
soybeans.”” Official inspectors would
only determine SBOC if needed to meet
the definition of “Yellow soybeans” or
at the request of an applicant for service.
Accordingly, official certificates for
Yellow soybeans would not show SBOC
content unless requested by the
applicant for service. Any sample of
soybeans containing more than 10.0
percent of SBOC would continue to be
graded as the class Mixed soybeans.

1 https://www.ams.usda.gov/sites/default/files/

media/FGISSBOCStudy.pdf.

A 30-day comment period is provided
for interested persons to submit
comments on the proposed revised
Grade Standards. Copies of the
proposed revised standards are at
https://www.regulations.gov.

Implementation Period

The USGSA requires that changes to
the grain standards may not be made
effective within one calendar year of
their promulgation “unless in the
judgment of the Secretary, the public
health, interest, or safety require that
they become effective sooner” (7 U.S.C.
76(b)(1)). This provision was put into
place to allow industry participants
adequate time to make adjustments and
transition to new standards. However,
in this case, the soybeans that are more
likely to exhibit discolored seedcoats
and trigger higher determinations of
SBOC in soybean samples are already
present in the supply chain.
Additionally, based on AMS research
showing that the color variation does
not materially affect the end use of the
soybeans, AMS does not foresee any
deleterious effects to farmers or
merchandisers by making the rule
effective sooner. AMS believes that
implementing this proposed rule
effective September 1, 2023, would be
in service of public interest. AMS
invites all interested parties to comment
on whether this change is necessary to
implement effective September 1, 2023.

Initial Regulatory Flexibility Analysis

Pursuant to the requirements set forth
in the Regulatory Flexibility Act (RFA)
(5 U.S.C. 601 et seq.), AMS has
considered the impact of this proposed
rule on small entities. Accordingly,
AMS has prepared this initial
Regulatory Flexibility analysis. The
purpose of the RFA is to fit regulatory
actions to the scale of businesses subject
to such actions in order that small
businesses will not be unduly or
disproportionately burdened.

As stated earlier in this proposed rule,
modern breeding technologies have
produced varieties that have a higher
tendency to demonstrate variations in
seed coat color. Official inspection data
shows a sharp rise in the presence of
soybeans that demonstrate these color
variations, as well as impacts to the
grade of U.S. soybeans. For instance,
soybean discoloration can cause
soybeans to be downgraded, which can
potentially reduce the price of soybeans
to producers, or even cause the
soybeans to be rejected by some
purchasers.

It is estimated that these modern
soybean varieties are being adopted
rapidly and could have market share as


https://www.ams.usda.gov/sites/default/files/media/FGISSBOCStudy.pdf
https://www.ams.usda.gov/sites/default/files/media/FGISSBOCStudy.pdf
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high as 30 to 50 percent of the soybean
seed market according to industry
sources.? This rapid rate of adoption
indicates that soybean producers see
benefits exceeding costs in the
production of soybean from this new
seed breed. The proposed rule would
eliminate color as an official factor that
affects the grade of soybeans.

The proposed rule has been initiated
at the request of industry, which
recognizes the costs associated with
lower grades and discounting. Reduced
discounting due to the removal of the
color requirement represents a benefit to
producers. Costs of the rule primarily
accrue to the government and would
mainly involve the cost to the federal
government for changing the standards
electronically and in printed material.

The 2017 Agricultural Census
(Census) reports soybean production,
and classifies producers by income
class, acreage, and other factors. The
Small Business Administration (SBA)
determines the cutoff level between
large and small firms. The most recent
SBA guidance has a size cutoff of $2.25

million for soybean producers. This
classification is not specified in the
Census, however, using current
production and market data in
combination with Census data, we can
approximate the proportion of
producers affected.

The Economic Research Service (ERS)
reports that in 2021 soybean prices were
$13.25 per bushel, and the per acre
production was 51.4 bushels per acre.
Therefore, the per acre revenue is $681.
To be considered a large soybean
producer, it would take $2,250,000/$681
or 3,304 acres. According to the Census,
there were a total of 303,191 soybean
producers, 1,624 of which were farms
exceeding 3,000 acres. Thus, 0.5 percent
of all soybean farms could be
considered large.

However, to determine the impact of
the rule on small farms, we must look
at production of producers with less
than 3,000 acres. Again from the
Census, a total of 4.356 billion bushels
were produced, with 0.332 billion
bushels produced on farms of 3,000 or
more acres, or 7.6 percent of production.

Therefore, 92.4 percent of total
production in 2017 came from small
farms, according to the SBA definition.

The ERS reports that in 2021, 4.435
billion bushels of soybeans were
produced in the U.S., with a carryover
inventory of 0.257 billion bushels, for a
total of 4.692 billion bushels available.
Assuming the same production
proportions between small and large
farms as in the 2017 Census would yield
a total of 4.334 billion bushels produced
by farms of less than 3,000 acres.

AMS has data on the share of
soybeans that are graded based on color
for each of the four grade categories.
Table 1 shows the distribution for an
average over the 2010-2020 period.
Individual years’ data varies little from
the overall average. However, data from
2022 shows a sharp decline in the share
of soybeans with the highest grade, and
an increase in the lower grade levels.
The last line in the table shows the
difference between the two, indicating a
significant change in grading based on
color since the introduction of the new
seeds.

TABLE 1—SHARE OF SOYBEANS GRADED BASED ON COLOR BY GRADE LEVEL*

% #1 % #2 % #3 % #4
Category SBOC SBOC SBOC SBOC
2010-2020 AVEIAGE ...eovuviitieiiieeiiie et et e et sie ettt et e et sae e b e nees 99.60 0.24 0.11 0.05
2022 oo 83.12 11.42 4.98 0.48
Difference 16.48 11.18 4.87 0.43

*SBOC = Soybeans of other colors.

The price impact on graded soybeans
is less significant than Table 1 might
suggest, as there is typically little price

difference between grades #1 and #2.
However, grades #3 and #4 are
discounted by 1.5 cents and 3.5 cents,

respectively. The total impact on small
farm revenues is shown in Table 2.

TABLE 2—CALCULATION OF DISCOUNTS FOR SBOC UNDER CURRENT GRADE STANDARDS

Share Production Discount :
Grade (percent) (Bu)) Affected bushels (per Bu.) Total discount
#3 e 4.87 4,334,091,811 211,018,410 $0.015 $3,165,276
#4 ... 0.43 4,334,091,811 18,587,862 0.035 650,575
TOtAl | oo | e 229,606,272 | ..ovveereiiniaann 3,815,851

Using the difference in grading shares
between the 2010-2020 average, and
applying the share to production by
small farms, shows that a total of nearly
230 million bushels of soybeans we
discounted in 2022, and the total
discount was $3.8 million. While we do
not know the exact market share of the
genetically modified soybeans in 2022,
if we assume it was 30 percent, then an
increase in market share of each

2Green, Jerry M., “The rise and future of
glyphosate and glyphosate-resistant crops’’, Pest

additional 10 percent would be
approximately $1,272,000.

The total value of discounts due to
color represents a benefit to small
producers from removing the color
standard. Given that the majority of
producers are considered small entities
and the majority of production comes
from small farms, AMS believes the
impacts of the proposed changes to the
standards would not be

Management Science, 2018, Volume 74, pp. 1035—
1039.

disproportionate or unduly burdensome
to small producers.

Inspection Plan Tolerances

To reflect the removal of SBOC as an
official factor, AMS proposes to revise
the tables pertaining to soybean grade
limits in section 800.86 of the
regulations. Shiplots and unit trains are
inspected in accordance with a
statistically based inspection plan (55
FR 24030; June 13, 1990). Inspection
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tolerances, commonly referred to as
breakpoints, are used to determine
acceptable quality. AMS’s proposal to
remove SBOC as an official factor
necessitates removing soybean SBOC
breakpoints from the Grade Limits and
Breakpoints for Soybeans table.
However, because SBOC would still be
used to determine class in Yellow
soybeans, the Breakpoints for Soybean
Special Grades and Factors table will
remain unchanged. Under this proposal,
that breakpoint would only apply to
determining the class of a sample of
soybeans. Inspection plan breakpoints
would not apply to SBOC when an
applicant requests that it be inspected
on an official criteria basis.

Proposed AMS Action

AMS proposes to revise 7 CFR 810,
Subpart J, United States Standards for
Soybeans. It is proposed that SBOC be
eliminated as a grading factor but be
retained in the standards as part of the
definition of the class Yellow soybeans.
AMS also proposes to revise 7 CFR
800.86, Inspection of shiplot, unit train,
and lash barge grain in single lots,
paragraph (c)(2) by removing SBOC
from table 17.

List of Subjects

7 CFR Part 800

Administrative practice and
procedure, Conflict of interests, Exports,
Freedom of information, Grains,
Intergovernmental relations, Penalties,
Reporting and recordkeeping
requirements.

7 CFR Part 810

Exports, Grain.

For reasons set forth in the preamble,
the Agricultural Marketing Service
proposes to amend 7 CFR parts 800 and
810 as follows:

PART 800—GENERAL REGULATIONS

m 1. The authority citation for part 800
continues to read as follows:

Authority: 7 U.S.C. 71-87k.

m 2. Amend § 800.86 by revising Table
17 to paragraph (c)(2) to read as follows:

§800.86 Inspection of shiplot, unit train,
and lash barge grain in single lots.
* * * *

(c) * x %

(2) * x %

TABLE 17 TO PARAGRAPH (c)(2)—GRADE LIMITS (GL) AND BREAKPOINTS (BP) FOR SOYBEANS

Maximum limits of—
Damaged kernels
Grade Foreign material Splits

Heat damaged Total (percent) (percent)
(percent) (percent)

GL BP GL BP GL BP GL BP
0.2 0.2 2.0 0.8 1.0 0.2 10.0 1.6
0.5 0.3 3.0 0.9 2.0 0.3 20.0 2.2
1.0 0.5 5.0 1.2 3.0 0.4 30.0 25
3.0 0.9 8.0 1.5 5.0 0.5 40.0 27

1Soybeans which are purple mottled or stained shall be graded not higher than U.S. No. 3.
2Soybeans which are materially weathered shall be graded not higher than U.S. No. 4.

* * * * *

PART 810—OFFICIAL UNITED STATES
STANDARDS FOR GRAIN

m 3. The authority citation for part 810
continues to read as follows:

Authority: 7 U.S.C. 71-87k.
m 4. Amend § 810.1602 by revising
paragraph (a)(1) and removing
paragraph (g). The revisions read as
follows.

§810.1602 Definition of other terms.
(a) L
(1) Yellow soybeans. Soybeans that
have yellow or green seed coats and

which, in cross section, are yellow or
have a yellow tinge, and may include
not more than 10.0 percent of soybeans
of other colors. Soybeans of other colors
are soybeans that have black or
bicolored seedcoats, as well as soybeans
that have green seedcoats and are green
in cross section. Bicolored soybeans will
have seed coats of two colors, one of
which is brown or black, and the brown
or black color covers 50 percent of the
seed coats. The hilum of a soybean is
not considered a part of the seed coat for
this determination.

* * * * *

m 5. Revise §810.1603 to read as
follows:

§810.1603 Basis of determination.

Each determination of class, heat-
damaged kernels, damaged kernels, and
splits is made on the basis of the grain
when free from foreign material. Other
determinations not specifically
provided for under the general
provisions are made on the basis of the
grain as a whole.

W 6. Revise § 810.1604 to read as
follows:

§810.1604 Grades and grade requirements
for soybeans.

Grading factors

Grades U.S. Nos.

1 2 3 4
Maximum percent limits of:
Damaged kernels:
Heat (part of total) .....ccooeeririeie e 0.2 0.5 1.0 3.0
Total ..occvvrveennne 2.0 3.0 5.0 8.0
Foreign material .... 1.0 2.0 3.0 5.0
15 oSN 10.0 20.0 30.0 40.0
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Grading factors

Grades U.S. Nos.

1

2 3 4

Maximum count limits of:

Other materials:
Animal filth
Castor beans
Crotalaria seeds ..
Glass .....cccovveennnn.

o WwWonN =

o WwWonN =
o WWonN = ©
o WwWwonN =

U.S. Sample grade are soybeans that:

(a) Do not meet the requirements for U.S. Nos. 1, 2, 3, or 4; or
(b) Have a musty, sour, or commercially objectionable foreign odor (except garlic odor); or
(c) Are heating or otherwise of distinctly low quality.

11n addition to the maximum count limit, stones must exceed 0.1 percent of the sample weight.

2|ncludes any combination of animal filth, castor beans, crotalaria seeds, glass, stones, and unknown foreign substances. The weight of

stones is not applicable for total other material.

* * * * *

Melissa Bailey,

Associate Administrator, Agricultural
Marketing Service.

[FR Doc. 2023-06679 Filed 3—30-23; 8:45 am]
BILLING CODE P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R09-OAR-2022-0910; FRL-10564—
01-R9]

Air Quality Implementation Plan; CA;
El Dorado County Air Quality
Management District; Stationary
Source Permits

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing to approve a
revision to the El Dorado County Air
Quality Management District
(EDCAQMD) portion of the California
State Implementation Plan (SIP). In this
action, we are proposing to approve a
rule submitted by the EDCAQMD
governing the issuance of permits for
stationary sources, focusing on the
preconstruction review and permitting
of major sources and major
modifications under part D of title I of
the Clean Air Act (CAA or “the Act”).

We are taking comments on this
proposal and plan to follow with a final
action.

DATES: Comments must be received on
or before May 1, 2023.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R09-
OAR-2022-0910 at hitps://
www.regulations.gov. Follow the online
instructions for submitting comments.
Once submitted, comments cannot be
edited or removed from Regulations.gov.
The EPA may publish any comment
received to its public docket. Do not
submit electronically any information
you consider to be Confidential
Business Information (CBI) or other
information the disclosure of which is
restricted by statute. Multimedia
submissions (audio, video, etc.) must be
accompanied by a written comment.
The written comment is considered the
official comment and should include
discussion of all points you wish to
make. The EPA will generally not
consider comments or comment
contents located outside of the primary
submission (i.e., on the web, cloud, or
other file sharing system). For
additional submission methods, please
contact the person identified in the FOR
FURTHER INFORMATION CONTACT section.
For the full EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on
making effective comments, please visit
https://www2.epa.gov/dockets/
commenting-epa-dockets. If you need

TABLE 1—SUBMITTED RULE

assistance in a language other than
English or if you are a person with
disabilities who needs a reasonable
accommodation at no cost to you, please
contact the person identified in the FOR
FURTHER INFORMATION CONTACT section.

FOR FURTHER INFORMATION CONTACT:
Camille Cassar, EPA Region IX, 75
Hawthorne St., San Francisco, CA
94105; by phone: (415)-947—4164; or by
email to cassar.camille@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document, “we,
and “our” refer to the EPA.

Table of Contents

I. The State’s Submittal
A. What rule did the State submit?
B. Is there any other version of this rule?
C. What is the purpose of the submitted
rule?
II. The EPA’s Evaluation
A. What is the background for this action?
B. How is the EPA evaluating this rule?
C. Does this rule meet the evaluation
criteria?
ITI. Proposed Action and Public Comment
IV. Incorporation by Reference
V. Statutory and Executive Order Reviews

I. The State’s Submittal
A. What rule did the State submit?

Table 1 lists the rule addressed by this
proposal, including the date on which it
was adopted by the District and the date
on which it was submitted to the EPA
by the California Air Resources Board
(CARB or ‘‘the State”).

IEINT; ’

us,

Rule No.

Rule title

Adopted

Submitted

Rule 523-1

Federal Non-Attainment New Source Review

December 7, 2021

March 9, 2022.
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For areas designated nonattainment
for one or more National Ambient Air
Quality Standards (NAAQS), the
applicable SIP must include
preconstruction review and permitting
requirements for new or modified major
stationary sources of such
nonattainment pollutant(s) under part D
of title I of the Act, commonly referred
to as Nonattainment New Source
Review (NNSR). The rule listed in Table
1 contains the District’s NNSR permit
program applicable to new and
modified major sources located in areas
designated nonattainment for the ozone
and/or PM, s NAAQS.

On September 9, 2022, the submittal
for Rule 523-1 was deemed by
operation of law to meet the
completeness criteria in 40 CFR part 51,
appendix V, which must be met before
formal EPA review.1

B. Is there any other version of this rule?

There is no previous version of Rule
523-1 in the California SIP. There are
other New Source Review (NSR) rules in
the California SIP that apply to the
sources to which Rule 523-1 also
applies, including Rule 523, “New
Source Review,” which was adopted by
the District on April 26, 1994. Rule 523—
1 is intended to satisfy current federal
NNSR requirements applicable to ozone
and PM, s, as well as related visibility
program requirements. Other existing
SIP-approved NSR rules such as the SIP-
approved version of Rule 523 will also
remain in the SIP to continue to impose
certain requirements for stationary
sources that are beyond the scope of
Rule 523-1. Rule 523-1 provides that
for purposes of its implementation and
enforcement, its provisions take
precedence over the provisions and
requirements in other District rules and
regulations (see Rule 523—1, Section 1.1,
paragraph (a)).

C. What is the purpose of the submitted
rule?

Rule 523-1 is intended to address the
CAA’s statutory and regulatory
requirements for NNSR permit programs
for major sources emitting
nonattainment air pollutants and their
precursors located in the areas within
the District that are designated
nonattainment for one or more National
Ambient Air Quality Standards
(NAAQS).

1 The submittal was transmitted to the EPA via a
letter from CARB dated March 9, 2022.

II. The EPA’s Evaluation

A. What is the background for this
action?

Because parts of E] Dorado County are
designated as federal ozone and PM: s
nonattainment areas, the CAA requires
the District to have a SIP-approved
NNSR program for new and modified
major sources located in the ozone and
PM, s nonattainment areas that are
under its jurisdiction. Most recently, the
designation of parts of E1 Dorado County
as a federal ozone nonattainment area
for the 2008 and 2015 ozone NAAQS,
and the 2006 PM, s NAAQS, triggered
the requirement for the District to
develop and submit an updated NNSR
program to the EPA for SIP approval.

The District’s NNSR program must
address NNSR requirements for the
1979, 1997, 2008, and the 2015 ozone
NAAQS, as well as the 2006 PM 5
NAAQS.2

The District’'s NNSR program must
meet the NNSR requirements for areas
classified as Severe nonattainment. The
ozone nonattainment area within the
District is currently classified as Severe
nonattainment for the 2008 ozone
NAAQS and as Serious nonattainment
for the 2015 ozone NAAQS. In addition,
although the EPA revoked the 1979
ozone NAAQS in El Dorado County
effective June 15, 2005,3 and revoked
the 1997 ozone NAAQS effective April
6, 2015,4 the NNSR requirements
applicable to the nonattainment area in
El Dorado County based on its
designation and classification as Severe
for these revoked NAAQS remain in
order to prevent future emissions from
new and modified major stationary
sources from increasing beyond the
levels allowed, based on the area’s prior
designation and classification for these
NAAQS.5 Submission of an NNSR
program that satisfies the requirements
of the Act and EPA’s regulations for
Severe ozone nonattainment areas
would also satisfy the NNSR program
requirements for Serious ozone

2The relevant nonattainment designation and
classification history for the ozone and PM> 5
NAAQS for El Dorado Gounty is provided in our
Technical Support Document (TSD) for this action,
which can be found in the docket for this rule.
Information regarding the District’s attainment/
nonattainment status for other criteria pollutants is
also included in our TSD.

3See 70 FR 44470, 44475 (Aug. 3, 2005).

480 FR 12264, 12265 (March 6, 2015).

5The EPA determined in 2012 that the ozone
nonattainment area in El Dorado County had
attained the 1979 ozone NAAQS, which suspended
the requirement to submit those SIP elements
related to attainment of these NAAQS for so long
as the area continues to attain, but did not suspend
the requirement to submit an NNSR program. 77 FR
64036 (Oct. 18, 2012); 40 CFR 51.1118.

nonattainment areas.® The District’s
NNSR program must also satisfy the
NNSR requirements applicable to
Moderate PM> 5 nonattainment areas.”

We note that, in 2000, the EPA issued
a limited approval and limited
disapproval of District Rule 523,
adopted on April 26, 1994, which was
intended to address the then-applicable
NNSR program requirements, and
which incorporated Rule 523 into the
California SIP.8 The District’s current
NNSR rule, Rule 523—1, which is the
subject of our current action, is intended
to meet the currently applicable NNSR
program requirements for the District,
which would also resolve all the
deficiencies with the District’s NNSR
program that formed the basis for the
EPA’s limited disapproval in 2000 in its
action on Rule 523.

In addition, to implement CAA
section 169A, 40 CFR 51.307(b) requires
that NNSR programs provide for review
of any major stationary source or major
modification that may have an impact
on visibility in any mandatory Class I
Federal area.®

B. How is the EPA evaluating this rule?

The EPA reviewed Rule 523—1 for
compliance with CAA requirements for:
(1) stationary source preconstruction
permitting programs as set forth in CAA
part D, including CAA sections
172(c)(5), 173, 182, and 189; (2) the
review and modification of major
sources in accordance with 40 CFR
51.160-51.165 as applicable in Severe
ozone nonattainment areas as well as
Moderate PM, s nonattainment areas; (3)
the review of new major stationary
sources or major modifications in a
designated nonattainment area that may

6 The NNSR requirements applicable to Severe
ozone nonattainment areas include the same
requirements that apply to Serious ozone
nonattainment areas, but Severe ozone
nonattainment areas are also subject to certain
additional and more stringent requirements. See
generally CAA sections 182(c) and 182(d) and 40
CFR 51.165.

7 The EPA determined in 2017 that the PMa s
nonattainment area in E1 Dorado County had
attained the 2006 24-hr PM> s NAAQS by the
applicable attainment date. 82 FR 21711, 21713
(May 10, 2017). The EPA’s determination that the
PM. 5 nonattainment area in El Dorado County had
attained the 2006 PM,.s NAAQS by the applicable
attainment date suspended the requirements to
submit those SIP elements related to attainment of
these NAAQS for so long as the area continues to
attain, but did not suspend the requirement to
submit an NNSR program. 40 CFR 51.1015.

8 (Feb. 2, 2000); see also 64 FR 53973 (Oct. 5,
1999) (notice of proposed rulemaking).

9 Such sources are required to perform a visibility
impact analysis consistent with the provisions of 40
CFR 51.307(a)—(c) and 40 CFR 51.166(0), (p)(1)
through (2) and (q). 40 CFR 51.307(d) also provides
for states to require monitoring of visibility in any
Federal Class I area near the proposed new major
stationary source or major modification.
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have an impact on visibility in any
mandatory Class I Federal area in
accordance with 40 CFR 51.307; (4) SIPs
in general as set forth in CAA sections
110(a)(2), including 110(a)(2)(A) and
110(a)(2)(E)(@1); 1© and (5) SIP revisions as
set forth in CAA section 110(1) 11 and
193.12 Qur review evaluated the
submittal for compliance with the
NNSR requirements applicable to
nonattainment areas classified as Severe
for ozone and Moderate for PM, s, and
ensured that the submittal addressed the
NNSR requirements both the 2008 and
2015 ozone NAAQS, as well as the 2006
PM,.s NAAQS. As part of our analysis,
we reviewed whether Rule 523—-1
resolved all the deficiencies with the
District’s NNSR program that formed the
basis for the EPA’s limited disapproval
in 2000 in its action on Rule 523.

C. Does this rule meet the evaluation
criteria?

With respect to procedural
requirements, CAA sections 110(a)(2)
and 110(l) require that revisions to a SIP
be adopted by the state after reasonable
notice and public hearing. Based on our
review of the public process
documentation included in the March 9,
2022 submittal of Rule 523-1, we find
that the District has provided sufficient
evidence of public notice, opportunity
for comment and a public hearing prior
to adoption and submittal of this rule to
the EPA.

With respect to the substantive
requirements found in CAA sections
110(a)(2)(C), 172(c)(5), 173, 182, 189,
and 40 CFR 51.160-51.165, we have
evaluated Rule 523—1 in accordance
with the applicable CAA and regulatory
requirements that apply to NNSR permit
programs under part D of title I of the
Act for all relevant ozone NAAQS as
well as the 2006 PM, s NAAQS. We find
that Rule 523-1 satisfies these
requirements as they apply to sources
subject to the NNSR permit program
requirements for ozone nonattainment

10 CAA section 110(a)(2)(A) requires that
regulations submitted to the EPA for SIP approval
be clear and legally enforceable, and CAA section
110(a)(2)(E)(i) requires that states have adequate
personnel, funding, and authority under state law
to carry out their proposed SIP revisions.

11CAA section 110(1) requires SIP revisions to be
subject to reasonable notice and public hearing
prior to adoption and submittal by states to EPA
and prohibits EPA from approving any SIP revision
that would interfere with any applicable
requirement concerning attainment and reasonable
further progress, or any other applicable
requirement of the CAA.

12 CAA section 193 prohibits the modification of
any SIP-approved control requirement in effect
before November 15, 1990 in a nonattainment area,
unless the modification ensures equivalent or
greater emission reductions of the relevant
pollutants.

areas classified as Severe and PM; 5
nonattainment areas classified as
Moderate. Further, we determined that
Rule 523-1 resolved all the deficiencies
with the District’s NNSR program that
formed the basis for the EPA’s limited
disapproval in 2000 in its action on
Rule 523.

We have also determined that this
rule satisfies the related visibility
requirements in 40 CFR 51.307. In
addition, we have determined that Rule
523-1 satisfies the requirement in CAA
section 110(a)(2)(A) that regulations
submitted to the EPA for SIP approval
be clear and legally enforceable and
have determined that the submittals
demonstrate in accordance with CAA
section 110(a)(2)(E)(i) that the District
has adequate personnel, funding, and
authority under state law to carry out
this proposed SIP revision.

Regarding the additional substantive
requirements of CAA sections 110(1) and
193, our action will result in a more
stringent SIP, while not relaxing any
existing provision contained in the SIP.
We have concluded that our action
would comply with section 110(1)
because our approval of Rule 523-1 will
not interfere with any applicable
requirement concerning attainment and
reasonable further progress, or any other
CAA applicable requirement. In
addition, our approval of Rule 523-1
will not relax any pre-November 15,
1990 requirement in the SIP, and
therefore changes to the SIP resulting
from this action ensure greater or
equivalent emission reductions of the
nonattainment pollutants and their
precursors in the District; accordingly,
we have concluded that our action is
consistent with the requirements of
CAA section 193.

Our TSD contains a more detailed
discussion of our analysis of Rule
523-1.

III. Proposed Action and Public
Comment

As authorized in section 110(k)(3) of
the Act, the EPA is proposing to
approve the submitted rule because it
fulfills all relevant CAA requirements,
and resolves all deficiencies with the
District’s NNSR program that the EPA
identified in our limited disapproval
action in 2000. We have concluded that
our approval of the submitted rule
would comply with the relevant
provisions of CAA sections 110(a)(2),
110(1), 172(c)(5), 173, 182, 189 and 193,
and 40 CFR 51.160-51.165 and 40 CFR
51.307. If we finalize this action as
proposed, our action will be codified
through revisions to 40 CFR 52.220a
(Identification of plan-in part).

In conjunction with the EPA’s SIP
approval of the District’s visibility
provisions for sources subject to the
NNSR program as meeting the relevant
requirements of 40 CFR 51.307, this
action would also revise the regulatory
provision at 40 CFR 52.281(d)
concerning the applicability of the
visibility Federal Implementation Plan
(FIP) at 40 CFR 52.28 as it pertains to
California, to provide that this FIP does
not apply to sources subject to review
under the District’s SIP-approved NNSR
program.

We will accept comments from the
public on this proposal until May 1,
2023.

IV. Incorporation by Reference

In this rule, the EPA is proposing to
include in a final EPA rule regulatory
text that includes incorporation by
reference. In accordance with
requirements of 1 CFR 51.5, the EPA is
proposing to incorporate by reference
the rule listed in Table 1 of this
preamble. The rule governs the issuance
of permits for stationary sources,
focusing on the preconstruction review
and permitting of major sources and
major modifications under part D of title
I of the CAA. The EPA has made, and
will continue to make, this document
available electronically through https://
www.regulations.gov and in hard copy
at the EPA Region IX Office (please
contact the person identified in the FOR
FURTHER INFORMATION CONTACT section of
this preamble for more information).

V. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, the EPA’s role is to
approve state choices, provided that
they meet the criteria of the Clean Air
Act. Accordingly, this proposed action
merely proposes to approve state law as
meeting federal requirements and does
not impose additional requirements
beyond those imposed by state law. For
that reason, this proposed action:

e Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a


https://www.regulations.gov
https://www.regulations.gov

19236

Federal Register/Vol. 88, No. 62/Friday, March 31, 2023 /Proposed Rules

substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001); and

e Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act.

Executive Order 12898 (Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations, 59 FR 7629,
Feb. 16, 1994) (E.O. 12898) directs
Federal agencies to identify and address
“disproportionately high and adverse
human health or environmental effects”
of their actions on minority populations
and low-income populations to the
greatest extent practicable and
permitted by law. EPA defines
environmental justice (EJ) as “the fair
treatment and meaningful involvement
of all people regardless of race, color,
national origin, or income with respect
to the development, implementation,
and enforcement of environmental laws,
regulations, and policies.” EPA further
defines the term fair treatment to mean
that “no group of people should bear a
disproportionate burden of
environmental harms and risks,
including those resulting from the
negative environmental consequences of
industrial, governmental, and
commercial operations or programs and
policies.”

The District did not evaluate
environmental justice considerations as
part of its SIP submittal; the CAA and
applicable implementing regulations
neither prohibit nor require such an
evaluation. The EPA did not perform an
EJ analysis and did not consider EJ in
this action. Due to the nature of the
action being taken here, this action is
expected to have a neutral to positive
impact on the air quality of the affected
area. Consideration of EJ is not required
as part of this action, and there is no
information in the record inconsistent

with the stated goal of E.O. 12898 of
achieving environmental justice for
people of color, low-income
populations, and Indigenous peoples.

In addition, the SIP is not approved
to apply on any Indian reservation land
or in any other area where the EPA or
an Indian tribe has demonstrated that a
tribe has jurisdiction. In those areas of
Indian country, the rule does not have
tribal implications and will not impose
substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen oxides, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Volatile organic
compounds.

Authority: 42 U.S.C. 7401 et seq.
Dated: March 24, 2023.
Martha Guzman Aceves,
Regional Administrator, Region IX.
[FR Doc. 2023-06563 Filed 3—30-23; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Parts 300 and 600
[Docket No. 221215-0273]
RIN 0648-BK85

Magnuson-Stevens Fishery
Conservation and Management Act;
Seafood Import Monitoring Program

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule; request for
comments; extension of the comment
period.

SUMMARY: The National Marine
Fisheries Service (NMFS) is announcing
an extension to the comment period for
the proposed rule on the Seafood Import
Monitoring Program (SIMP) published
in the Federal Register on December 28,
2022. The comment period is being
extended from March 28, 2023, to April
27, 2023.

DATES: The comment period for the
proposed rule published December 28,
2022 (87 FR 79836), is extended.

Written comments must be received on
or before April 27, 2023.

ADDRESSES: You may submit comments
on this document, identified by NOAA-
NMFS-2022-0119, by any of the
following methods:

e Electronic Submission: Submit all
electronic public comments via the
Federal e-Rulemaking Portal. Go to
https://www.regulations.gov and enter
NOAA-NMFS-2022-0119 in the Search
box. Click on the “Comment” icon,
complete the required fields, and enter
or attach your comments.

e Mail: Submit written comments to
Rachael Confair, Office of International
Affairs, Trade, and Commerce, National
Marine Fisheries Service, 1315 East-
West Highway (F/IS5), Silver Spring,
MD 20910.

Instructions: Comments sent by any
other method, to any other address or
individual, or received after the end of
the comment period, may not be
considered by NMFS. All comments
received are a part of the public record
and will generally be posted for public
viewing on www.regulations.gov
without change. All personal identifying
information (e.g., name, address, etc.),
confidential business information, or
otherwise sensitive information
submitted voluntarily by the sender will
be publicly accessible. NMFS will
accept anonymous comments (enter “N/
A” in the required fields if you wish to
remain anonymous).

FOR FURTHER INFORMATION CONTACT:
Rachael Confair, Office of International
Affairs, Trade, and Commerce, National
Marine Fisheries Service (phone: 301—
427-8361; or email: rachael.confair@
noaa.gov).

SUPPLEMENTARY INFORMATION: The
proposed rule would add species or
groups of species to the Seafood Import
Monitoring Program established
pursuant to the Magnuson-Stevens
Fishery Conservation and Management
Act (MSA). In addition, the proposed
rule would amend SIMP regulations to
clarify the responsibilities of the
importer of record; amend the definition
of importer of record to more closely
align with the U.S. Customs and Border
Protection (CBP) definition; amend the
language requiring chain of custody
records to be made available for audit or
inspection to add a requirement that
such records be made available through
digital means if requested by NMFS;
clarify the Aggregated Harvest Report
criteria; and clarify the application of
SIMP requirements to imports into the
Pacific Insular Areas.
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Extension of Comment Period

This document extends the public
comment period established in the
Federal Register for 30 days. A number
of stakeholders have requested

additional time to comment. NMFS is
hereby extending the comment period,
which was set to end on March 28,
2023, to Aprﬂ 27, 2023.

Dated: March 28, 2023.
Janet Coit,

Assistant Administrator for Fisheries,
National Marine Fisheries Service.

[FR Doc. 2023-06739 Filed 3—28-23; 4:15 pm]
BILLING CODE 3510-22-P
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DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service
[Doc. No. AMS-CN-22-0084]

Advisory Committee on Universal
Cotton Standards

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Notice; intent to reestablish
committee and request for nominations.

SUMMARY: The U.S. Department of
Agriculture (USDA) intends to
reestablish the Advisory Committee on
Universal Cotton Standards
(Committee). The Committee is
necessary and in the public interest. The
Committee reviews official Universal
Standards for American Upland cotton
prepared by USDA and would make
recommendations to the Secretary of
Agriculture regarding the establishment
or revision of standards. USDA also
seeks nominations of individuals to be
considered for appointment by the
Secretary as Committee members.
DATES: Written nominations must be
received on or before May 1, 2023.
ADDRESSES: Nominations and
applications materials should be sent to
Gretchen Deatherage, Designated
Federal Official, Cotton & Tobacco
Program, AMS, USDA, 3275 Appling
Road, Room 5, Memphis, TN 38133 or
by email to Gretchen.Deatherage@
usda.gov.

FOR FURTHER INFORMATION CONTACT:
Gretchen Deatherage, Designated
Federal Official; Phone: (901) 384—3030;
Email: Gretchen.Deatherage@usda.gov.
SUPPLEMENTARY INFORMATION: Pursuant
to the Federal Advisory Committee Act
(5 U.S.C. 10), notice is hereby given that
the Secretary of Agriculture intends to
reestablish the Committee for two years
and the Committee would be composed
of foreign and domestic representatives
of the cotton industry. The purpose of
the Committee would be to review

official Universal Standards for U.S.
Upland cotton prepared by USDA and
make recommendations to the Secretary
of Agriculture regarding establishment
or revision of the standards established
under the United States Cotton
Standards Act (7 U.S.C. 51 et seq.). The
Deputy Administrator of the
Agricultural Marketing Service’s Cotton
and Tobacco Program will serve as the
Committee’s Executive Secretary.

Industry members will be appointed
by the Secretary of Agriculture and
serve two (2) year terms. Membership
will consist of representatives from the
cotton industry. The U.S. cotton
industry’s membership would comprise
twelve (12) producers and ginners, six
(6) representatives of merchandising
firms, and six (6) representatives of
textile manufacturers. These
representatives would be appointed by
the Secretary of Agriculture. Each
member would have one vote.
Accordingly, voting privileges will be
divided as follows: U.S. cotton
producers and ginners—twelve (12)
votes; U.S. merchandising firms—six (6)
votes; U.S. textile manufacturers—six
(6) votes. There would be two
committee members designated from
each of the foreign signatory
associations. These committee members
would be designated by the respective
associations. Voting privileges would be
divided as follows: foreign signatory
merchant associations—six (6) votes;
foreign signatory spinner associations—
six (6) votes. The members of the re-
established Committee will elect a
Chairperson of the Committee.

The Secretary of Agriculture invites
those individuals, organizations, and
groups affiliated with the categories
listed above to nominate individuals for
membership on the re-established
Committee. Nominations should
describe and document the proposed
member’s qualifications for membership
to the Committee and list their name,
title, address, telephone, and fax
number. The Secretary of Agriculture
seeks a diverse group of members that
represent a broad spectrum of persons
interested in providing suggestions and
ideas on how USDA can tailor its
programs to meet the needs of the cotton
industry.

All individuals must submit the
following to nominate yourself or
someone else to the Advisory
Committee on Universal Cotton

Standards: a resume or curriculum vitae
(required), a USDA Advisory Committee
Membership Background Information
Form AD-755—available online at
https://www.usda.gov/sites/default/
files/documents/ad-755.pdf (required), a
cover letter (required), and a list of
endorsements or letters of
recommendation (optional). The resume
or curriculum vitae must be limited to
five one-sided pages and should include
a summary of the following information:
Current and past organization
affiliations; areas of expertise;
education; career positions held; and
any other notable positions held.

More information on USDA Advisory
Committees may be found at https://
www.usda.gov/whlo/apply.

Equal opportunity practices in
accordance with USDA policies will be
followed in all appointments to the
Committee. To ensure that the
recommendations of the Committee
have taken into account the needs of the
diverse groups served by USDA,
membership will include, to the extent
possible, individuals with demonstrated
ability to represent minorities, women,
and persons with disabilities.

Dated: March 24, 2023.

Cikena Reid,

USDA Committee Management Officer.
[FR Doc. 2023-06684 Filed 3—30-23; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. APHIS-2023-0025]

Notice of Request for Extension of
Approval of an Information Collection;
Brucellosis and Bovine Tuberculosis:
Importation of Cattle and Bison

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Extension of approval of an
information collection; comment
request.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, this
notice announces the Animal and Plant
Health Inspection Service’s intention to
request an extension of approval of an
information collection associated with
the regulations governing importation of
cattle and bison, specifically with regard


https://www.usda.gov/sites/default/files/documents/ad-755.pdf
https://www.usda.gov/sites/default/files/documents/ad-755.pdf
https://www.usda.gov/whlo/apply
https://www.usda.gov/whlo/apply
mailto:Gretchen.Deatherage@usda.gov
mailto:Gretchen.Deatherage@usda.gov
mailto:Gretchen.Deatherage@usda.gov

Federal Register/Vol. 88, No. 62/Friday, March 31, 2023/ Notices

19239

to classification of regions at designated
status levels for bovine tuberculosis and
brucellosis, and establishing conditions
for the importation of cattle and bison
from regions with the various
classifications.

DATES: We will consider all comments
that we receive on or before May 30,
2023.

ADDRESSES: You may submit comments
by either of the following methods:

e Federal eRulemaking Portal: Go to
www.regulations.gov. Enter APHIS—
2023-0025 in the Search field. Select
the Documents tab, then select the
Comment button in the list of
documents.

e Postal Mail/Commercial Delivery:
Send your comment to Docket No.
APHIS-2023-0025, Regulatory Analysis
and Development, PPD, APHIS, Station
3A-03.8, 4700 River Road, Unit 118,
Riverdale, MD 20737-1238.

Supporting documents and any
comments we receive on this docket
may be viewed at regulations.gov or in
our reading room, which is located in
room 1620 of the USDA South Building,
14th Street and Independence Avenue
SW, Washington, DC. Normal reading
room hours are 8 a.m. to 4:30 p.m.,
Monday through Friday, except
holidays. To be sure someone is there to
help you, please call (202) 799-7039
before coming.

FOR FURTHER INFORMATION CONTACT: For
information on the regulations for
bovine tuberculosis and brucellosis
regionalization and associated
importation of cattle and bison, contact
Dr. Kari Coulson, Import Risk Analyst,
Regionalization Evaluation Services, VS,
APHIS, 920 Main Campus Drive,
Raleigh, NC 27606; (919) 480-9876;
email: AskRegionalization@usda.gov.
For more information on the
information collection reporting
process, contact Mr. Joseph Moxey,
APHIS’ Paperwork Reduction Act
Coordinator, at (301) 851-2483;
joseph.moxey@usda.gov.
SUPPLEMENTARY INFORMATION:

Title: Brucellosis and Bovine
Tuberculosis: Importation of Cattle and
Bison.

OMB Control Number: 0579-0442.

Type of Request: Extension of
approval of an information collection.

Abstract: Under the Animal Health
Protection Act (7 U.S.C. 8301 et seq.),
the Animal and Plant Health Inspection
Service (APHIS) of the U.S. Department
of Agriculture is authorized, among
other things, to prohibit or restrict the
importation and interstate movement of
animals and animal products to prevent
the introduction into and dissemination

within the United States of livestock
diseases and pests. To carry out this
mission, APHIS regulates the
importation of animals and animal
products into the United States. APHIS’
Veterinary Services is the program
responsible for regulating these
importations.

The regulations in 9 CFR part 93
contain, among other things, provisions
that address the risk that imported
bovines (cattle or bison) may introduce
or disseminate brucellosis or bovine
tuberculosis (TB) within the United
States. On September 17, 2020, APHIS
published in the Federal Register (85
FR 57944-57956) a final rule? that
amended these regulations to establish a
system to classify foreign regionsat
designated status levels for bovine TB
and brucellosis; to establish provisions
for modifying the TB or brucellosis
classification of a foreign region; and to
establish conditions for the importation
of cattle and bison from regions with the
various classifications.

TB is a contagious disease of both
animals and humans. Bovine TB, caused
by Mycobacterium bovis (M. bovis), can
be transmitted from livestock to humans
and other animals. Brucellosis is an
infectious disease of animals and
humans caused by the bacteria of the
genus Brucella. The disease is
characterized by abortions and impaired
fertility in its principal animal hosts.
Brucellosis is mainly a disease of cattle,
bison, and swine; Brucella abortus is
associated with the disease in cattle and
bison. There is no economically feasible
treatment for brucellosis in livestock.

The activities associated with the
regulations include the request for
regional classification and additional
information about a region, an
application for recognition of regional
classification (TB and brucellosis),
maintaining classification and
reclassification, and the official
identification and certification.

We are asking the Office of
Management and Budget (OMB) to
approve our use of these information
collection activities for an additional 3
years.

The purpose of this notice is to solicit
comments from the public (as well as
affected agencies) concerning our
information collection. These comments
will help us:

(1) Evaluate whether the collection of
information is necessary for the proper
performance of the functions of the
Agency, including whether the
information will have practical utility;

1To see the final rule, go to www.regulations.gov.
Enter APHIS-2011-0044 in the Search field.

(2) Evaluate the accuracy of our
estimate of the burden of the collection
of information, including the validity of
the methodology and assumptions used;

(3) Enhance the quality, utility, and
clarity of the information to be
collected; and

(4) Minimize the burden of the
collection of information on those who
are to respond, through use, as
appropriate, of automated, electronic,
mechanical, and other collection
technologies; e.g., permitting electronic
submission of responses.

Estimate of burden: The public
burden for this collection of information
is estimated to average 14.6 hours per
response.

Respondents: Foreign animal health
officials, importers, and exporters.

Estimated annual number of
respondents: 21.

Estimated annual number of
responses per respondent: 3.

Estimated annual number of
responses: 62.

Estimated total annual burden on
respondents: 907 hours. (Due to
averaging, the total annual burden hours
may not equal the product of the annual
number of responses multiplied by the
reporting burden per response.)

All responses to this notice will be
summarized and included in the request
for OMB approval. All comments will
also become a matter of public record.

Done in Washington, DG, this 27th day of
March 2023.

Michael Watson,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 2023-06720 Filed 3—30-23; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Rural Business-Cooperative Service
[Docket No. RBS—22—-Business—0029]

Notice of Solicitation of Applications
for the Rural Energy for America
Program for Fiscal Years 2023 and
2024

AGENCY: Rural Business-Cooperative
Service, USDA.

ACTION: Notice.

SUMMARY: The Rural Business-
Cooperative Service (the Agency) is
issuing a second Notice of Solicitation
of Applications (Notice) under the Rural
Energy for America Program (REAP) as
referenced in the notice that was
published in the Federal Register on
December 16, 2022. This second notice
announces the availability of $1.055
billion in Inflation Reduction Act funds
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across six quarterly cycles to be
obligated by September 30, 2024. This
Notice also announces the types of
projects that qualify for a federal grant
share not to exceed 50 percent of the
project cost, a set-aside for
underutilized renewable energy
technologies (underutilized
technologies), as well as scoring
revisions to support Administration
priorities. Applications received on or
after April 1, 2023, will be evaluated
and scored according to the provisions
listed in this Notice, unless otherwise
amended via a subsequent notice. The
Notice will not be applied retroactively
to any applications previously filed.
However, a portion of the funding made
available under this notice may be made
available to add to pooled funds to fund
any Fiscal Year (FY) 2023 applications
submitted prior to March 31, 2023, with
no other changes in funding provisions
or scoring allowed.

DATES: As provided for in 7 CFR
4280.122, the Agency, by this Notice, is
increasing the number of competitions
for Renewable Energy Systems and
Energy Efficiency Improvements (RES/
EEI) grant applications. The application
deadline date and time as outlined in 7
CFR 4280.156(a) remains unchanged.
RES/EEI and Energy Efficient
Equipment and Systems (EEE)
guaranteed loan applications are
competed on an ongoing basis in
accordance with 7 CFR 5001.315. See
Section D.4. of this Notice for details on
REAP competitions.

ADDRESSES: You are encouraged to
contact your United States Department
of Agriculture (USDA) Rural
Development (RD) State Energy
Coordinator well in advance of the
application deadline to discuss your
project and ask any questions about the
application process. Contact
information for State Office Energy
Coordinators can be found at https://
rd.usda.gov/files/RBS_StateEnergy
Coordinators.pdyf.

Program guidance and application
forms may be obtained at https://
rd.usda.gov/programs-services/all-
programs/energy-programs. To submit
an electronic application via grants.gov,
follow the instructions for the REAP
funding announcement located at
https://www.grants.gov.

FOR FURTHER INFORMATION CONTACT:
Jonathan Burns, Program Management
Division, Rural Business-Cooperative
Service, United States Department of
Agriculture, 774—678-7238 or email
CPgrants@usda.gov.

SUPPLEMENTARY INFORMATION:

Overview

Federal Awarding Agency Name:
USDA, Rural Business-Cooperative
Service.

Funding Opportunity Title: Rural
Energy for America Program (REAP).

Announcement Type: Notice of
Solicitation of Applications.

Funding Opportunity Number:
RDBCP-REAP-RES-EEI-2023-2024.

Assistance Listing Number: 10.868.

Dates: See the DATES section of this
Notice and Section D.4. for details on
REAP competitions.

Rural Development Key Priorities: The
Agency encourages applicants to
consider projects that will advance the
following key priorities below:

o Assisting rural communities recover
economically through more and better
market opportunities and through
improved infrastructure;

¢ Ensuring all rural residents have
equitable access to RD programs and
benefits from RD funded projects; and

¢ Reducing climate pollution and
increasing resilience to the impacts of
climate change through economic
support to rural communities.

A. Program Description

1. Purpose of the program. The
Agency provides grants, guaranteed
loans, and combined grant and
guaranteed loan combinations thru the
REAP program to help agricultural
producers and rural small businesses

reduce energy costs and consumption
and helps meet the Nation’s critical
energy needs. Applications for REAP
may be submitted at any time
throughout the year.

2. Statutory and Regulatory Authority.
REAP is authorized under 7 U.S.C. 8107
and is implemented by 7 CFR 4280
Subpart B (https://www.ecfr.gov/
current/title-7/subtitle-B/chapter-XLII/
part-4280#part-4280) and 7 CFR part
5001 (https://www.ecfr.gov/current/title-
7/subtitle-B/chapter-L/part-5001). The
Inflation Reduction Act (IRA) of 2022
provides additional authorities for
REAP (Public Law 117-169, Section
22002).

3. Definitions. The definitions
applicable to this notice are published
at 7 CFR 4280.103 and 7 CFR 5001.3.

For the purpose of this Notice only,
underutilized renewable energy
technologies (underutilized
technologies) are defined as those
technologies which do not produce
greenhouse gases at the project level,
and which make up less than 20 percent
of the total grant dollars obligated at the
end of the fiscal year, two (2) years
previous to the current year. For
example, FY 2021 award data will be
utilized to determine which
technologies are underutilized
technologies for the FY 2023
competition.

For awareness, the number of
employees calculation used to
determine the size of a business concern
in the definition of Small Business is
being updated to 24 months versus 12
months, to align with recent changes
made by the Small Business
Administration.

B. Federal Award Information

Type of Award: Competitive grants
and guaranteed loans.

Fiscal Year Funds: FY 2023 and FY
2024.

Available Funds: Total approximate
budget authority made available under
this notice is as follows:

Source

Available funds

2022 carryover, 2023, and 2024 Inflation Reduction Act
2022 carryover, 2023 and 2024 Inflation Reduction Act Set-Aside for Underuti-

lized Technologies.

Total Funds Available

up to $910,251,000.
up to $144,752,000.

at least $1,055,003,000.

The Agency may, at its discretion,
increase the total level of funding
available in this funding round (or in
any category in this funding round)
from any available source provided the
awards meet the requirements of the

statute which made the funding
available to the Agency.

Award Amounts: See Funding
Restrictions in Section E of this Notice
for minimum and maximum award
amounts.

Anticipated Award Date: Projects will
be awarded quarterly with all FY
obligations made prior to September
30th of each year.
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Performance Period: Up to 24 months
for grants. Guaranteed loans are
governed by the loan terms.

Type of Instrument: Grant, guaranteed
loan, and grant and guaranteed loan
combined funding.

Approximate Number of Awards: The
estimated number of awards of 9,000 is
based on the anticipated level of
funding as noted in the table above. The
number of awards will depend on the
actual amount of funds made available
and on the number of eligible applicants
participating in this program.

Available Funds Information:

(a) Program Level Funds. This Notice
is announcing the remainder of FY 2022
mandatory Farm Bill carryover funding
in addition to FYs 2023 and 2024 IRA
funding not announced in the December
16, 2022, REAP notice, including any
carryover. This Notice also includes a
set-aside for underutilized renewable
energy technologies. Expenses incurred
in developing applications will be at the
applicant’s risk.

1. Energy Audit and Renewable
Energy Development Assistance (EA/
REDA) grant funds. The amount of
funds that will be available for EA/
REDA will be dependent on new Farm
Bill funding received, if any, and any
other appropriated funding.
Applications will be competed at the
National Office and obligations of EA/
REDA funds will take place through
March 31 of each year.

2. RES/EEI grant funds. IRA funds
will be available to fund requests that
do not exceed 50 percent of total eligible
project costs. Farm Bill funds and FY
2024 annual appropriated funds, if any,
will be available to fund requests that
do not exceed 25 percent of total eligible
project costs.

(i) To ensure that small projects have
a fair opportunity to compete for the
funding and to be consistent with the
requirements set forth in the 7 U.S.C.
8107(e)(1), the Agency will set aside not
less than 20 percent of the Farm Bill and
IRA funds until June 30 of each year to
fund grant requests of $20,000 or less,
including the grant portion of a
combined grant and guaranteed loan
request. Each RD State Office will
receive a set-aside allocation of IRA
funds for grant requests of $20,000 or
less, which includes combination grant
and guaranteed loan requests where the
grant amount requested is $20,000 or
less. States may request Farm Bill set-
aside funds from their allocation held at
the National Office. Complete grant
applications requesting $20,000 or less
must be submitted by March 31 to
compete for set-aside funding. Any
unobligated balance of funds remaining
in state set-aside accounts on June 1 will

be pooled by the National Office for
national set-aside competitions.
Obligation of set-aside grant funds will
take place through June 30 of each year.

(ii) Each RD State Office will also
receive allocations of unrestricted Farm
Bill funds, if any, and IRA grant funds
that can be used to fund any RES/EEI
grant application regardless of the
amount of grant requested, including
the grant portion of a combination grant
and guaranteed loan request. Complete
applications must be received by June
30th to compete for FY funding. Any
unobligated balance of funds remaining
in state unrestricted accounts on August
1 will be pooled to the National Office
for a national competition of funds. The
pooling will first consider funding
underutilized technology with the
funding set-aside. Obligation of
unrestricted grant funds will take place
through September 30th of each year.

3. RES/EEI and EEE loan guarantee
funds. RD’s National Office will
maintain a reserve of Farm Bill
guaranteed loan funds to fund
guaranteed loan only requests or the
loan portion of a combined funding
request. EEE guaranteed loans for
agricultural production and processing
shall not exceed 15 percent of the funds
available to the program. Applications
will be reviewed and processed when
received. Those applications that meet
the Agency’s underwriting requirements
and are credit worthy will compete in
national competitions for guaranteed
loan funds periodically. If funds remain
after the final guaranteed loan-only
national competition, the Agency may
elect to utilize budget authority to fund
additional grant-only applications. The
guaranteed fee rates, the annual renewal
fee, the maximum percentage of
guarantee and the maximum portion of
guaranteed authority available for a
reduced guaranteed fee will be
published annually in a separate notice.
Obligation of guaranteed loan funds will
take place through September 30th of
each year.

4. RES/EEI combined grant and
guaranteed loan funds. Funding
availability for combined grant and
guaranteed loan applications is outlined
in Sections B and C of this Notice.
Combination funding requests are
scored using RES/EEI grant scoring
criteria in accordance with 7 CFR
4280.121 and 7 CFR 4280.137(h). If the
combined application is ranked high
enough to receive state allocated grant
funds, the state will request funding for
the guaranteed loan portion of the
request from the National Office
guaranteed loan reserve and no further
competition will be required. If not
funded by the state allocation of funds,

combined grant and guaranteed loan
applications may be submitted to the
National Office to compete in the
appropriate National Office
competition. Obligation of these funds
will take place through September 30th
of each year.

Signage: The Awardee is encouraged
to display USDA standard infrastructure
investment signage, available for
download from the Agency, during
construction of the project.
Expenditures for such signage shall be
a permitted eligible cost of IRA funded
projects.

C. Eligibility Information

1. Eligibility Requirements. The
eligibility requirements for the
applicant, borrower, lender, and project
(as applicable) are clarified in 7 CFR
part 4280 Subpart B and in 7 CFR part
5001 and are summarized in this Notice.
Failure to meet the eligibility criteria by
the time of the competition window will
preclude the application from
competing until all eligibility criteria
have been met.

i. Eligible Applicants. Grant
applicants must meet the requirements
specified in 7 CFR 4280.110. An
applicant must also meet the
requirements specified at: 7 CFR
4280.112 for RES/EEI grant; 7 CFR
4280.137 for RES/EEI combined grant
and guarantee; and 7 CFR 4280.149 for
EA/REDA grant.

ii. Eligible Borrowers and Lenders. To
be eligible for the guaranteed loan
portion of the program, borrowers must
meet the eligibility requirements in 7
CFR 5001.126 and lenders must meet
the eligibility requirements in 7 CFR
5001.130.

iii. Eligible Projects. To be eligible for
the program a project must meet the
eligibility requirements specified in 7
CFR 4280.113 for RES/EEI grant; 7 CFR
4280.150 for EA/REDA grant; 7 CFR
4280.137 for RES/EEI combined grant
and guaranteed loan; and 7 CFR
5001.106 through 5001.108, as
applicable, for RES/EEI/EEE loan
guarantees.

2. Cost Sharing or Matching. Matching
requirements for each type of funding,
as applicable, are outlined in 7 CFR
4280.115 (b) for RES/EEI grant; and 7
CFR 4280.137 for RES/EEI combined
grant and guaranteed loan.

3. Other.

i. Ineligible project costs are defined
at: 7 CFR 4280.115(d) for RES/EEI grant
and combined grant and guaranteed
loans; 7 CFR 4280.152(c) for EA/REDA
grant; and 7 CFR 4280.137 (j)(5) and
5001.122 for RES/EEI/EEE loan
guarantees.
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ii. Other compliance requirements.
The USDA Departmental Regulations
and Laws that contain other compliance
requirements are referenced in Section
D.5. of this Notice. Applicants who have
been found to be in violation of
applicable Federal statutes will be
ineligible.

iii. Hemp production. The Agriculture
Improvement Act of 2018, Public Law
115—334, (the 2018 Farm Bill) requires
USDA to promulgate regulations and
guidelines to establish and administer a
program for the production of hemp in
the United States.

In determining eligibility for the
applicant, project or use of funds, any
project applying for funding under the
REAP program and proposing to
produce, procure, supply or market any
component of the hemp plant or hemp
related by-products, or provide
technical assistance related to such
products, must have a valid license from
an approved state, Tribal or Federal
plan pursuant to Section 10113 of the
2018 Farm Bill, to be in compliance
with regulations published by the
Agricultural Marketing Service at 7 CFR
part 990, and meet any applicable U.S.
Food and Drug Administration and U.S.
Drug Enforcement Administration
regulatory requirements. Verification of
valid hemp licenses will occur prior to
award. In addition, all projects
proposing to use biomass feedstock from
any part of the hemp plant must
demonstrate assurance of an adequate
supply of the feedstock.

D. Application and Submission
Information

1. Address to Request Application
Package. Application materials may be
obtained by contacting the RD Energy
Coordinator for the state where the
proposed project will be located, as
identified via the following link: https://
www.rd.usda.gov/files/RBS _StateEnergy
Coordinators.pdf. In addition, for grant
applications, applicants may obtain
electronic grant applications for REAP
from www.grants.gov.

2. Content and Form of Application
Submission. Applicants seeking to
participate in this program must submit
applications in accordance with this
Notice, 7 CFR part 4280 subpart B and
7 CFR part 5001, as applicable.
Applicants must submit complete
applications by the dates identified in
Section D.4., of this notice, containing
all parts necessary for the Agency to
determine applicant and project
eligibility, to score the application, and
to conduct the technical evaluation, as
applicable, in order to be considered.
The Agency encourages the applicant to
reach out to their Energy Coordinator to
determine application status. The
applicant bears all risk should they
incur project costs or commence
construction activities prior to Agency
notification of a complete and eligible
application and the completion of an
environmental review.

3. Submission. Applicants must
submit one original, hardcopy or
electronic application to the appropriate
RD Energy Coordinator for the State
where the applicant’s proposed project

will be located. For grant applications,
submission may be via www.grants.gov.
A list of USDA RD State Office Energy
Coordinators is available via the
following link: https://
www.rd.usda.gov/files/RBS StateEnergy
Coordinators.pdyf.

4. Submission Dates and Times. Grant
applications, guaranteed loan-only
applications, and combined grant and
guaranteed loan applications for
financial assistance may be submitted at
any time on an ongoing basis and will
compete accordingly based on the
application window submission
deadlines. In accordance with 7 CFR
part 4280 and this Notice, application
submission deadlines are summarized
in the table below. To be considered for
funds under this Notice, complete
applications must be received by the
appropriate USDA RD State Office
Energy Coordinator or via
www.grants.gov by 4:30 p.m. local time
on the application window submission
deadline. The complete application date
is the date the Agency receives the last
piece of information that allows the
Agency to determine eligibility and to
score, rank, and compete the application
for funding. The Agency encourages the
applicant to reach out to their Energy
Coordinator to determine application
status.

When an application window closes,
the next application window opens on
the following day. An application
received after the window closing date
will be considered with other complete
applications received in the next
application window.

Type of application

Application window opening dates

Application window closing dates

EA/REDA
RES/EEI (Q1)
RES/EEI (Q2)
RES/EEI (Q3)
(
(

RES/EEI (Q4)
RES/EEI (Q5)
RES/EEI (Q6)
RES/EEI/EEE Guaranteed Loans

February 1, 2023
April 1, 2023
July 1, 2023
October 1, 2023
January 1, 2024
April 1, 2024 ....
July 1, 2024
Continuous application cycle

January 31, 2024.

June 30, 2023*.

September 30, 2023.
December 31, 2023.

March 31, 2024.

June 30, 2024*.

September 30, 2024.
Continuous application cycle.

*Unless subsequent deadlines are published
subsequent FY funding.

5. Other Submission Requirements.
The following are applicable for all
REAP applications:

i. Environmental information. For the
Agency to consider an application, the
application must address all
environmental considerations specific
to the project in accordance with 7 CFR
part 1970 and provide supporting
documentation as necessary. Applicants
are advised to contact the Agency as
soon as possible and prior to
commissioning a project to determine

via a Notice, applications received after this date will be considered in the next quarter for the

environmental requirements and ensure
adequate review time.

ii. Transparency Act Reporting. All
recipients of Federal financial assistance
are required to report information about
first-tier subawards and executive
compensation in accordance with 2 CFR
part 170. If an applicant does not have
an exception under 2 CFR 170.110(b),
the applicant must then ensure that they
have the necessary processes and
systems in place to comply with the

reporting requirements to receive
funding.

iii. Race, ethnicity, and gender. The
Agency is requesting that each applicant
provide race, ethnicity, and gender
information about the applicant. The
information will allow the Agency to
evaluate its outreach efforts to under-
served and under-represented
populations. Applicants are encouraged
to furnish this information with their
application but are not required to do
so. An applicant’s eligibility or the


https://www.rd.usda.gov/files/RBS_StateEnergyCoordinators.pdf
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likelihood of receiving an award will
not be impacted by furnishing or not
furnishing this information.

E. Funding Restrictions

The following funding limitations
apply to applications submitted under
this Notice.

1. RES/EEI/EEE applications.

i. Modification isll))eing made via this

Notice to increase the maximum grant
assistance noted in 7 CFR
4280.115(a)(3). Applicants can compete
and be awarded only one RES grant and
one EEI grant in a FY, which includes
the grant portion of a combined funding
request. If it is determined that an
applicant is affiliated with another
entity that has also applied, then the
maximum grant award applies to all
affiliated entities as if they applied as
one applicant. An affiliate is an entity
controlling or having the power to
control another entity, or a third party
or parties that control or have the power
to control both entities. The maximum
amount of grant assistance to an entity

will not exceed $1,500,000 in a FY.
ii. Modification is being made via this

Notice to the Federal grant portion
noted in 7 CFR 4280.115(a). Pursuant to

Section 22002 of the IRA, the Federal
grant portion of a project utilizing IRA
funds cannot exceed 50 percent of total
eligible project costs. Applications
submitted on or after April 1, 2022,
through March 31, 2023, are eligible for
up to 40 percent Federal grant share
from IRA funds as outlined in the
December 16, 2022, notice. Applications
submitted on or after April 1, 2023, are
eligible for up to 50 percent Federal
grant share from IRA funds if the project
meets one of the following criteria:

(a) Is a renewable energy system or
retrofit of a renewable energy system
that produces zero greenhouse gas
emissions (carbon dioxide (CO»),
methane (CHy), nitrous oxide (N-O), or
fluorinated gases) at the project level;

(b) Is located in an Energy Community
as defined in 26 U.S.C. 45(b)(11)(B), and
as determined by the Department of
Energy;

(c) Is an energy efficiency
improvement project; or

(d) Is a project proposed from an
eligible Tribal corporation or other
Tribal Business entities (including
Tribal agriculture operations) as
described in 7 CFR part 4280.

All other applications, such as
biomass and biogas projects, are eligible
for up to 25 percent Federal grant share
from IRA funds. The Federal grant
portion of a project utilizing Farm Bill
funds or FYs 2023 or 2024 appropriated
funds, if any, cannot exceed 25 percent
of total eligible project costs. Sources of
REAP grant funds cannot be combined
to fund a project. Loan and grant
combination applications may use IRA
grant funds and mandatory Farm Bill
loan funds to fund a project.

iii. For RES grants, the minimum
request is a total project cost threshold
of $10,000, therefore at 25 percent
funding the minimum grant request is
$2,500 and at 50 percent funding the
minimum grant request is $5,000. The
maximum grant request is $1,000,000.
For EEI grants, the minimum request is
a total project cost threshold of $6,000,
therefore at 25 percent funding the
minimum grant request is $1,500 and at
50 percent funding the minimum grant
request is $3,000. The maximum grant
request is $500,000. These minimum
and maximum limits also apply to the
grant portion of a combined funding
request.

Renewable energy systems

Energy efficiency improvements

At 25% Funding—Minimum Grant Request
At 50% Funding—Minimum Grant Request
Maximum Grant Request

$2,500 | At 25% Funding—Minimum Grant Request ................. $1,500
5,000 | At 50% Funding—Minimum Grant Request .... . 3,000
.......... 1,000,000 | Maximum Grant Request ..........cccceeiiiriiinienieeneeeen 500,000

iv. For RES/EEI/EEE loan guarantees
or the loan guaranteed portion of a
combined funding request, the
minimum REAP guaranteed loan
amount is $5,000 and the maximum
amount of a guaranteed loan to be
provided to a borrower is $25 million.
REAP guaranteed loan requests and
combined grant and guaranteed loan
requests will not exceed 75 percent of
total eligible project costs, with the
portion of any grant requests under this
Notice not exceeding 25, or 50 percent
of total eligible project costs, as
applicable to the source of grant funds
and grant funding provisions as
outlined in this Notice.

2. EA/REDA applications.

i. Applicants may submit only one EA
grant application and one REDA grant
application in a FY. Separate
applications must be submitted for EA
funding and REDA funding. If an
application is submitted for both EA
and REDA funding or if an application’s
scope of work includes both EA and
REDA activities, it will be determined
ineligible for competition. The
maximum aggregate amount of EA and
REDA grant awards to any one recipient
cannot exceed $100,000 in a FY.

ii. Applicants that have received one
or more grants under this program must
have made satisfactory progress per 7
CFR 4280.110(a) before being
considered for funding.

iii. The 2018 Farm Bill mandates that
the recipient of an EA grant must
require the agricultural producer or
rural small business receiving the
energy audit to pay at least 25 percent
of the cost of the energy audit, which
shall be retained by the grantee for the
cost of the audit.

F. Application Review Information

1. Scoring. All complete applications
will be scored in accordance with the
following:

i. RES/EEI grant applications and
RES/EEI combined grant and loan
guarantee requests received between
April 1, 2022, through March 31, 2023,
will be scored according to the Notice
published in the Federal Register on
December 16, 2022.

ii. RES/EEI grants and RES/EEI
combined grant and loan guarantee
requests submitted on or after April 1,
2023, will be scored based on 7 CFR
4280.121 and criteria identified in F.1.v.
below. The following modifications to

the scoring criteria outlined in 7 CFR
4280.121 will be applied for this
section:

(a) Existing business and size of
request, 7 CFR 4280.121(e) and (g) will
be removed from the scoring criteria.

(b) Project is located in a
Disadvantaged Community or a
Distressed Community (15 points will
be added). A Disadvantaged Community
will be determined by the Agency by
using the Council on Environmental
Quality’s Climate and Economic Justice
Screening Tool (which is incorporated
into the USDA look-up map) which
identifies communities burdened by
climate change and environmental
injustice. Additionally, all communities
within the boundaries of Federally
Recognized Tribes and Alaska Native
Villages will also be determined to be
Disadvantaged Communities by the
Agency. Distressed Community will be
determined by the Agency by using the
Economic Innovation Group’s
Distressed Communities Index (which is
incorporated into the USDA look-up
map), which uses several socio-
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economic measures to identify
communities with low economic well-
being. To determine if your project is
located in a Disadvantaged Community
or a Distressed Community, please use
the following USDA look-up map:
https://ruraldevelopment.
maps.arcgis.com/apps/webappviewer/
index.html?id=4acf083be4c44bb7864
d90f97de0c788.

(c) Environmental benefits, 7 CFR
4280.121(a) is being increased to a
maximum of 10 points and points will
be awarded as follows. All projects
which do not produce greenhouse gases

at the project level will be awarded five
points and may be considered for up to
a maximum of 10 points. Applicants
must provide a detailed narrative or
analysis to support additional
environmental benefits. One point will
be awarded for each documented
environmental benefit supported by the
project; does not convert farmland; does
not contribute to deforestation or
addresses fire hazards on forest lands;
documented water conservation;
complies with EPA’s renewable fuel
standards; and at least 25% of project
components are biobased.

(d) Commitment of funds, 7 CFR
4280.121(c) is being decreased to a
maximum of 10 points.

(e) State Director and Administrator
priority points, 7 CFR 4280.121(h) have
been modified as shown in item F.1.v.
below.

(f) The remaining scoring criteria,
energy generated, replaced or saved;
previous grantees and borrowers; and
simple payback, 7 CFR 4280.121 (b), (d),
and (f), respectively, remain as stated in
the regulation.

TABLE SUMMARIZING THE REAP RES AND EEI SCORING CHANGES

Scoring Criteria for REAP RES/EEI applications submitted
April 1, 2022, to March 31, 2023

Scoring Criteria for REAP RES/EEI applications submitted on and

after April 1, 2023

Points

Criteria Points

Criteria

Previous

recipient? If
points and scales from there.
Length of payback period .............
Commitment of matching funds ...
Environmental benefits
Size of request

Existing business ..........ccccceeeeeene
State Director/Administrator Pts. ..
Total .......

Energy generated/saved/replaced | 25 ........ccccoeiiiiiiiiiiennns
no, 15 [ 15 e

Energy generated/saved/replaced

Previous recipient? If no, 15
points and scales from there

Length of payback period

Commitment of matching funds

Environmental benefits

Located in a Disadvantaged Com-
munity or a Distressed Commu-
nity.

State Director/Administrator Pts.
Total

iii. EA/REDA grants will be scored
based on 7 CFR 4280.155.

iv. RES/EEI/EEE guaranteed loans will
be scored based on 7 CFR 5001.319 and
item F.1.v. below.

v. State Director or Administrator
priority points are found in 7 CFR
4280.121(h), 4280.137(h), and
5001.319(g). For the purposes of this
notice, the State Director or
Administrator at their discretion may
award up to 10 priority points
maximum for projects which meet any
of the following criteria: (i) Selecting the
application helps achieve geographic
diversity, which may include points
based upon the size of the funding
request; (ii) The applicant is a member
of an unserved or underserved
population described as follows: (1)
Owned by a veteran, including but not
limited to individuals as sole
proprietors, members, partners,
stockholders, etc., of not less than 20
percent. In order to receive points,
applicants must provide a statement in
their application to indicate that owners
of the project have veteran status; or (2)
Owned by a member of a socially
disadvantaged group, which are groups
whose members have been subjected to
racial, ethnic, or gender prejudice
because of their identity as members of

a group without regard to their
individual qualities. In order to receive
points, the application must include a
statement to indicate that the owners of
the project are members of a socially
disadvantaged group; (iii) The proposed
project is in a Federally declared major
disaster area. Declarations must be
within the last 2 calendar years; or (iv)
the proposed project is located in (1) an
area where 20 percent or more of its
population is living in poverty over the
last 30 years, as defined by the United
States Census Bureau, or (2) an area that
has experienced long-term population
decline, or loss of employment. Except
for veteran and socially disadvantaged
group status, all other priority points are
based upon project location specific
criteria which will be documented
automatically by the Agency. State
Director or Administrator priority points
for a REAP application cannot exceed
10 points total.

2. Competitions. As provided for in 7
CFR 4280.122, additional competition
windows are being added to allow RES/
EEI grants, including combination grant
and guaranteed loan requests, submitted
on or after April 1, 2023, to compete
quarterly. There are six quarterly
application windows. Applications
compete in the quarter following the

quarter in which the application was
submitted. Quarterly windows through
the end of FY 2024 are as follows: Q1,
April-June 2023; Q2, July—September
2023; Q3, October-December 2023; Q4,
January—March 2024; Q5, April-June
2024; Q6, July—September 2024.
Applications must be received,
regardless of postmark, by the
applicable State Office by 4:30 p.m.
local time on the final day of each
quarter or else they will be considered
submitted in the following quarter. If
the last day of the quarter falls on a non-
business day or a Federally-observed
holiday, the next Federal business day
will be considered the last day for
receipt of a complete application for the
quarter. Applications not funded in a
given quarter will rollover to the next
quarterly competition however, the
applicant must file a new application if
the application is not funded in the final
fiscal year competition (final fiscal year
competitions are Q2 for September 2023
and Q6 for September 2024).

There are multiple sources and
reserves of funding and the application
will compete accordingly based upon on
the dollar amount of grant request (set-
aside or unrestricted), the percent of
Federal grant share to total project cost
(IRA or Farm Bill), or if the definition
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of underutilized technologies, as
defined in Section A.3. is met. The final
FY quarterly application window for
grant requests of $20,000 or less to
compete in the set-aside is the quarter
ending March 31st which allows the
application to compete prior to the June
30th set-aside obligation deadline. The
final FY quarterly application window,
regardless of the size of the grant
request, to compete for fiscal year funds
is the quarter ending June 30th which
allows the application to compete prior
to the September 30th unrestricted
obligation deadline. Funds not used in
a given quarter will roll over to the next
quarter. State allocated restricted funds
will be pooled on June 1 to hold a
national pooled competition for grants
requesting $20,000 or less. State
allocated, unrestricted funds, will be
pooled on or before August 1st to hold
a national pooled competition for grants
unrestricted by the size of the grant
request. To compete in a national
pooling an application must have
competed in at least one state
competition. Applications not funded in
the national unrestricted pooling
competition must be withdrawn. If
eligible, the applicant may submit a new
application for the project to compete in
the next fiscal year. Unless modified in
a subsequent notice, the maximum
number of competitions a complete and
eligible application will be able to
compete within the FY is outlined in 7
CFR 4280.156 for EA/REDA grants, and
7 CFR 5001.315 for guaranteed loans. If
the application remains unfunded after
the final National Office competition for
the FY it must be withdrawn.

3. Notification of funding
determination. As per 7 CFR
4280.111(c) and 7 CFR 5001.315(b)(2),
all applicants will be informed in
writing by the Agency as to the funding
determination of the application.

H. Build America, Buy America Act

Funding to Non-Federal Entities.
Awardees that are Non-Federal Entities,
defined pursuant to 2 CFR 200.1 as any
State, local government, Indian tribe,
Institution of Higher Education, or
nonprofit organization, shall be
governed by the requirements of Section
70914 of the Build America, Buy
America Act (BABAA) within the IIJA.
Any requests for waiver of these
requirements must be submitted
pursuant to USDA’s guidance available
online at https://www.usda.gov/ocfo/
federal-financial-assistance-policy/
USDABuyAmericaWaiver.

I. Other Information

1. Congressional Review Act
Statement. Pursuant to Subtitle E of the
Small Business Regulatory Enforcement
Fairness Act of 1996 (also known as the
Congressional Review Act or CRA); 5
U.S.C. 801 et seq., the Office of
Information and Regulatory Affairs in
the Office of Management and Budget
designated this action as a major rule as
defined by 5 U.S.C. 804(2), because it is
likely to result in an annual effect on the
economy of $100,000,000 or more.
Accordingly, there is a 60-day delay in
the effective date of this action, and the
Agency will not take action on
applications until the later of 60 days
after notification to Congress or May 30,
2023. The 60-day delay required by the
CRA is not expected to have a material
impact upon the administration and/or
implementation of this program.

2. Paperwork Reduction Act. In
accordance with the Paperwork
Reduction Act of 1995, the information
collection requirements associated with
the programs, as covered in this notice,
have been approved by the Office of
Management and Budget (OMB) under
OMB Control Number 0570-0067.

3. Nondiscrimination Statement. In
accordance with Federal civil rights law
and USDA civil rights regulations and
policies, the USDA, its Agencies,
offices, and employees, and institutions
participating in or administering USDA
programs are prohibited from
discriminating based on race, color,
national origin, religion, sex, gender
identity (including gender expression),
sexual orientation, disability, age,
marital status, family/parental status,
income derived from a public assistance
program, political beliefs, or reprisal or
retaliation for prior civil rights activity,
in any program or activity conducted or
funded by USDA (not all bases apply to
all programs). Remedies and complaint
filing deadlines vary by program or
incident.

Program information may be made
available in languages other than
English. Persons with disabilities who
require alternative means of
communication to obtain program
information (e.g., Braille, large print,
audiotape, American Sign Language)
should contact the responsible Mission
Area, agency, or staff office; the USDA
TARGET Center at (202) 720-2600
(voice and TTY); or the 711 Relay
Service.

To file a program discrimination
complaint, a complainant should
complete a Form AD-3027, USDA
Program Discrimination Complaint
Form, which can be obtained online at

https://www.usda.gov/sites/default/
files/documents/ad-3027.pdf, from any
USDA office, by calling (866) 632—9992,
or by writing a letter addressed to
USDA. The letter must contain the
complainant’s name, address, telephone
number, and a written description of the
alleged discriminatory action in
sufficient detail to inform the Assistant
Secretary for Civil Rights (ASCR) about
the nature and date of an alleged civil
rights violation.

The completed AD-3027 form or
letter must be submitted to USDA by:

(i) Mail: U.S. Department of
Agriculture, Office of the Assistant
Secretary for Civil Rights, 1400
Independence Avenue SW, Washington,
DC 20250-9410; or

(ii) Fax: (833) 256—1665 or (202) 690—
7442; or

(iii) Email: program.intake@usda.gov

USDA is an equal opportunity
provider, employer, and lender.

Karama Neal,

Administrator, Rural Business-Cooperative
Service.

[FR Doc. 2023-06376 Filed 3—-30-23; 8:45 am]
BILLING CODE 3410-XY-P

DEPARTMENT OF COMMERCE
Census Bureau
[Docket Number: 230206-0038]

Estimates of the Voting Age
Population for 2022

AGENCY: Census Bureau, Commerce.

ACTION: General notice announcing
population estimates.

SUMMARY: This notice announces the
voting age population estimates as of
July 1, 2022 for each state and the
District of Columbia. We are providing
this notice in accordance with the 1976
amendment to the Federal Election
Campaign Act.

FOR FURTHER INFORMATION CONTACT:
Karen Battle, Chief, Population
Division, U.S. Census Bureau, 4600
Silver Hill Road, Washington, DC
20233. Phone: 301-763-2071. Email:
Karen.Battle@census.gov.
SUPPLEMENTARY INFORMATION: Under the
requirements of the 1976 amendment to
the Federal Election Campaign Act,
Title 52, United States Code, Section
30116(e), I hereby give notice that the
estimates of the voting age population
for July 1, 2022 for each state and the
District of Columbia are as shown in the
following table.


https://www.usda.gov/ocfo/federal-financial-assistance-policy/USDABuyAmericaWaiver
https://www.usda.gov/ocfo/federal-financial-assistance-policy/USDABuyAmericaWaiver
https://www.usda.gov/ocfo/federal-financial-assistance-policy/USDABuyAmericaWaiver
https://www.usda.gov/sites/default/files/documents/ad-3027.pdf
https://www.usda.gov/sites/default/files/documents/ad-3027.pdf
mailto:program.intake@usda.gov
mailto:Karen.Battle@census.gov

19246

Federal Register/Vol. 88, No. 62/Friday, March 31, 2023/ Notices

ESTIMATES OF THE POPULATION OF VOTING AGE FOR EACH STATE AND THE DISTRICT OF COLUMBIA: JULY 1, 2022

Population 18 Population 18
Area gnd over Area gnd over

United States .....ocoveeeeiiee e 260,836,730
Alabama ... 3,962,734 | Missouri .... 4,813,049
Alaska ...... 557,060 | Montana .... 889,114
Arizona ..... 5,770,187 | Nebraska .. 1,491,246
Arkansas ..... 2,348,518 | Nevada .............. 2,487,994
California ..... 30,523,315 | New Hampshire . 1,142,307
Colorado ..... 4,624,351 | New Jersey ........ 7,267,590
Connecticut . 2,895,175 | New Mexico .... 1,653,831
Delaware .................. 810,269 | New York ........... 15,687,863
District of Columbia . 547,328 | North Carolina ... 8,404,094
Florida .......cccceeeeenn. 17,948,469 | North Dakota ..... 596,486
Georgia .... 8,402,753 | Ohio ......cccueeee 9,193,508
Hawaii ...... 1,142,870 | Oklahoma . 3,066,654
Idaho ..... 1,475,629 | Oregon ............ 3,403,149
lllinois ....... 9,861,901 | Pennsylvania ..... 10,347,543
Indiana ..... 5,263,114 | Rhode Island ..... 889,822
lowa ......... 2,476,028 | South Carolina ... 4,164,762
Kansas ..... 2,246,318 | South Dakota .. 690,659
Kentucky ..... 3,507,735 | Tennessee ...... 5,513,202
Louisiana .... 3,528,548 | Texas ........... 22,573,234
Maine .......... 1,137,442 | Utah ...... 2,449,192
Maryland ........ 4,818,071 | Vermont 532,307
Massachusetts 5,644,540 | Virginia ......... 6,816,709
Michigan ........ 7,924,418 | Washington ..... 6,139,213
Minnesota ... 4,423,022 | West Virginia .. 1,423,234
MiISSISSIPPI +oeeeveeeeeeeeeeeieiee e 2,261,996 | Wisconsin .... 4,646,910
WYOMING .o 451,267

Source: U.S. Census Bureau, Population Division, Vintage 2022 Population Estimates.

Gina Raimondo, Secretary,
Department of Commerce, certified
these estimates for the Federal Election
Commission.

Robert L. Santos, Director, Census
Bureau, approved the publication of this
Notice in the Federal Register.

Dated: March 28, 2023.
Shannon Wink,

Program Analyst, Policy Coordination Office,
U.S. Census Bureau.

[FR Doc. 2023—-06717 Filed 3—-30-23; 8:45 am]|
BILLING CODE 3510-07-P

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board
[Order No. 2141]

Reorganization and Expansion of
Foreign-Trade Zone 39 Under
Alternative Site Framework; Dallas/Fort
Worth, Texas

Pursuant to its authority under the Foreign-
Trade Zones Act of June 18, 1934, as
amended (19 U.S.C. 81a—81u), the Foreign-
Trade Zones Board (the Board) adopts the
following Order:

Whereas, the Foreign-Trade Zones
(FTZ) Act provides for ““. . . the
establishment . . . of foreign-trade
zones in ports of entry of the United
States, to expedite and encourage

foreign commerce, and for other
purposes,” and authorizes the Board to
grant to qualified corporations the
privilege of establishing foreign-trade
zones in or adjacent to U.S. Customs
and Border Protection ports of entry;

Whereas, the Board adopted the
alternative site framework (ASF) (15
CFR sec. 400.2(c)) as an option for the
establishment or reorganization of
zones;

Whereas, the Dallas/Fort Worth
International Airport Board, grantee of
Foreign-Trade Zone 39, submitted an
application to the Board (FTZ Docket B—
51-2022, docketed November 15, 2022)
for authority to expand the service area
of the zone to include Hill County,
Texas, as described in the application,
adjacent to the Dallas/Fort Worth
Customs and Border Protection port of
entry, and to include a usage-driven site
(Site 34) in Hill County;

Whereas, notice inviting public
comment was given in the Federal
Register (87 FR 70779, November 21,
2022) and the application has been
processed pursuant to the FTZ Act and
the Board’s regulations; and,

Whereas, the Board adopts the
findings and recommendations of the
examiner’s report, and finds that the
requirements of the FTZ Act and the
Board’s regulations are satisfied;

Now, therefore, the Board hereby
orders:

The application to reorganize and
expand FTZ 39 under the ASF is
approved, subject to the FTZ Act and
the Board’s regulations, including
Section 400.13, to the Board’s standard
2,000-acre activation limit for the zone,
and to an ASF sunset provision for
usage-driven sites that would terminate
authority for Site 34 if no foreign-status
merchandise is admitted for a bona fide
customs purpose within three years
from the month of approval.

Dated: March 28, 2023.
Lisa W. Wang,

Assistant Secretary for Enforcement and
Compliance, Alternate Chairman, Foreign-
Trade Zones Board.

[FR Doc. 2023-06705 Filed 3—30-23; 8:45 am|
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE
Bureau of Industry and Security

Agency Information Collection
Activities; Submission to the Office of
Management and Budget (OMB) for
Review and Approval; Comment
Request; Voluntary Self-Disclosure of
Violations of the EAR

The Department of Commerce will
submit the following information
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collection request to the Office of
Management and Budget (OMB) for
review and clearance in accordance
with the Paperwork Reduction Act of
1995, on or after the date of publication
of this notice. We invite the general
public and other Federal agencies to
comment on proposed, and continuing
information collections, which helps us
assess the impact of our information
collection requirements and minimize
the public’s reporting burden. Public
comments were previously requested
via the Federal Register on November
18, 2022, during a 60-day comment
period. This notice allows for an
additional 30 days for public comments.

Agency: Bureau of Industry and
Security, Commerce Department.

Title: Voluntary Self-Disclosure of
Violations of the EAR.

OMB Control Number: 0694—0058.

Form Number(s): None.

Type of Request: Extension of a
current information collection.

Number of Respondents: 180.

Average Hours per Response: 10
hours.

Burden Hours: 1,800.

Needs and Uses: This collection of
information is needed to detect
violations of the Export Administration
Act and Regulations and determine if an
investigation or prosecution is necessary
and to reach a settlement with violators.
Voluntary self-disclosure of EAR
violations strengthens BIS’s
enforcement efforts by allowing BIS to
conduct investigations of the disclosed
incidents faster than would be the case
if BIS had to detect the violations
without such disclosures. BIS evaluates
the seriousness of the violation and
either (1) Informs the person making the
disclosure that no action is warranted;
(2) issues a warning letter; (3) issues a
proposed charging letter and attempts to
settle the matter; (4) issues a charging
letter if settlement is not reached; and/
or (5) refers the matter to the U.S.
Department of Justice for criminal
prosecution.

Affected Public: Business or other for-
profit organizations.

Frequency: On occasion.

Respondent’s Obligation: Voluntary.

Legal Authority: EAR Sections 764.5,
and 764.7.

This information collection request
may be viewed at www.reginfo.gov.
Follow the instructions to view the
Department of Commerce collections
currently under review by OMB.

Written comments and
recommendations for the proposed
information collection should be
submitted within 30 days of the
publication of this notice on the
following website www.reginfo.gov/

public/do/PRAMain. Find this
particular information collection by
selecting ““Currently under 30-day
Review—Open for Public Comments” or
by using the search function and
entering either the title of the collection
or the OMB Control Number 0694—-0058.

Sheleen Dumas,

Department PRA Clearance Officer, Office of
the Under Secretary for Economic Affairs,
Commerce Department.

[FR Doc. 2023-06708 Filed 3—30-23; 8:45 am]
BILLING CODE 3510-33-P

DEPARTMENT OF COMMERCE
Bureau of Industry and Security

Agency Information Collection
Activities; Submission to the Office of
Management and Budget (OMB) for
Review and Approval; Comment
Request; Entity List and Unverified List
Requests

The Department of Commerce will
submit the following information
collection request to the Office of
Management and Budget (OMB) for
review and clearance in accordance
with the Paperwork Reduction Act of
1995, on or after the date of publication
of this notice. We invite the general
public and other Federal agencies to
comment on proposed, and continuing
information collections, which helps us
assess the impact of our information
collection requirements and minimize
the public’s reporting burden. Public
comments were previously requested
via the Federal Register on November
25, 2022, during a 60-day comment
period. This notice allows for an
additional 30 days for public comments.

Agency: Bureau of Industry and
Security, Commerce Department.

Title: Entity List and Unverified List
Requests.

OMB Control Number: 0694—0134.

Form Number(s): None.

Type of Request: Extension of a
current information collection.

Number of Respondents: 5.

Average Hours per Response: 3 hours.

Burden Hours: 15.

Needs and Uses: This collection is
needed to provide a procedure for
persons or organizations listed on the
Entity List and Unverified List to
request removal or modification of the
entry that affects them. The Entity List
appears at 15 CFR part 744, Supp. No.
4, and the Unverified List appears at 15
CFR part 744, Supp. No. 6. The Entity
List and Unverified List are used to
inform the public of certain parties
whose presence in a transaction that is
subject to the Export Administration

Regulations (15 CFR parts 730-799)
requires a license from the Bureau of
Industry and Security (BIS). Requests
for removal from the Entity List would
be reviewed by the Departments of
Commerce, State, and Defense, and
Energy and Treasury as appropriate. The
interagency decision, as communicated
to the requesting entity by BIS, would
be the final agency action on such a
request. Requests for removal from the
Unverified List would be reviewed by
the Department of Commerce. The
decision, as communicated to the
requesting entity by BIS, would be the
final agency action on such a request.

Affected Public: Business or other for-
profit organizations.

Frequency: On occasion.

Respondent’s Obligation: Voluntary.

Legal Authority: Sections 744.15, and
744.16 of the EAR.

This information collection request
may be viewed at www.reginfo.gov.
Follow the instructions to view the
Department of Commerce collections
currently under review by OMB.

Written comments and
recommendations for the proposed
information collection should be
submitted within 30 days of the
publication of this notice on the
following website www.reginfo.gov/
public/do/PRAMain. Find this
particular information collection by
selecting “Currently under 30-day
Review—Open for Public Comments” or
by using the search function and
entering either the title of the collection
or the OMB Control Number 0694-0134.

Sheleen Dumas,

Department PRA Clearance Officer, Office of
the Under Secretary for Economic Affairs,
Commerce Department.

[FR Doc. 2023—-06702 Filed 3—-30-23; 8:45 am|
BILLING CODE 3510-33-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[RTID 0648—-XC798]

Takes of Marine Mammals Incidental to
Specified Activities; Taking Marine
Mammals Incidental to the Chevron
Long Wharf Maintenance and
Efficiency Program in San Francisco
Bay, California

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice; proposed incidental
harassment authorization; request for
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comments on proposed authorization
and possible renewal.

SUMMARY: NMFS has received a request
from Chevron Products Company for
authorization to take marine mammals
incidental to the Long Wharf
Maintenance and Efficiency Program
(LWMEP) in San Francisco Bay,
California. Pursuant to the Marine
Mammal Protection Act (MMPA), NMFS
is requesting comments on its proposal
to issue an incidental harassment
authorization (IHA) to incidentally take
marine mammals during the specified
activities. NMFS is also requesting
comments on a possible one-time, one-
year renewal that could be issued under
certain circumstances and if all
requirements are met, as described in
Request for Public Comments at the end
of this notice. NMF'S will consider
public comments prior to making any
final decision on the issuance of the
requested MMPA authorization and
agency responses will be summarized in
the final notice of our decision.

DATES: Comments and information must
be received no later than May 1, 2023.

ADDRESSES: Comments should be
addressed to Jolie Harrison, Chief,
Permits and Conservation Division,
Office of Protected Resources, National
Marine Fisheries Service and should be
submitted via email to ITP.taylor@
noaa.gov.

Instructions: NMFS is not responsible
for comments sent by any other method,
to any other address or individual, or
received after the end of the comment
period. Comments, including all
attachments, must not exceed a 25-
megabyte file size. All comments
received are a part of the public record
and will generally be posted online at
www.fisheries.noaa.gov/permit/
incidental-take-authorizations-under-
marine-mammal-protection-act without
change. All personal identifying
information (e.g., name, address)
voluntarily submitted by the commenter
may be publicly accessible. Do not
submit confidential business
information or otherwise sensitive or
protected information.

FOR FURTHER INFORMATION CONTACT:
Jessica Taylor, Office of Protected
Resources, NMFS, (301) 427—8401.
Electronic copies of the application and
supporting documents, as well as a list
of the references cited in this document,
may be obtained online at: https://
www.fisheries.noaa.gov/national/
marine-mammal-protection/incidental-
take-authorizations-construction-
activities. In case of problems accessing
these documents, please call the contact
listed above.

SUPPLEMENTARY INFORMATION:

Background

The MMPA prohibits the “take” of
marine mammals, with certain
exceptions. Sections 101(a)(5)(A) and
(D) of the MMPA (16 U.S.C. 1361 et
seq.) direct the Secretary of Commerce
(as delegated to NMFS) to allow, upon
request, the incidental, but not
intentional, taking of small numbers of
marine mammals by U.S. citizens who
engage in a specified activity (other than
commercial fishing) within a specified
geographical region if certain findings
are made and either regulations are
proposed or, if the taking is limited to
harassment, a notice of a proposed IHA
is provided to the public for review.

Authorization for incidental takings
shall be granted if NMFS finds that the
taking will have a negligible impact on
the species or stock(s) and will not have
an unmitigable adverse impact on the
availability of the species or stock(s) for
taking for subsistence uses (where
relevant). Further, NMFS must prescribe
the permissible methods of taking and
other “means of effecting the least
practicable adverse impact” on the
affected species or stocks and their
habitat, paying particular attention to
rookeries, mating grounds, and areas of
similar significance, and on the
availability of the species or stocks for
taking for certain subsistence uses
(referred to in shorthand as
“mitigation”); and requirements
pertaining to the mitigation, monitoring
and reporting of the takings are set forth.
The definitions of all applicable MMPA
statutory terms cited above are included
in the relevant sections below.

National Environmental Policy Act

To comply with the National
Environmental Policy Act of 1969
(NEPA; 42 U.S.C. 4321 et seq.) and
NOAA Administrative Order (NAO)
216-6A, NMFS must review our
proposed action (i.e., the issuance of an
THA) with respect to potential impacts
on the human environment.

This action is consistent with
categories of activities identified in
Categorical Exclusion B4 (IHAs with no
anticipated serious injury or mortality)
of the Companion Manual for NOAA
Administrative Order 216—6A, which do
not individually or cumulatively have
the potential for significant impacts on
the quality of the human environment
and for which we have not identified
any extraordinary circumstances that
would preclude this categorical
exclusion. Accordingly, NMFS has
preliminarily determined that the
issuance of the proposed IHA qualifies
to be categorically excluded from

further NEPA review. We will review all
comments submitted in response to this
notice prior to concluding our NEPA
process or making a final decision on
the IHA request.

Summary of Request

On December 16, 2022, NMFS
received a request from Chevron
Products Company (Chevron) for an IHA
to take marine mammals incidental to
pile driving activities associated with
the LWMEP in San Francisco Bay (the
Bay), California. Following NMFS’
review of the application, Chevron
submitted a final revised version on
February 27, 2023. The application was
deemed adequate and complete on
March 20, 2023. Chevron’s request is for
take of 7 species of marine mammals by
Level B harassment only. Neither
Chevron nor NMFS expect serious
injury or mortality to result from this
activity and, therefore, an IHA is
appropriate.

NMFS previously issued IHASs to
Chevron for similar work (83 FR 27548,
June 13, 2018; 84 FR 28474, June 19,
2019; 85 FR 37064, June 19, 2020; 86 FR
28578, May 27, 2021; 87 FR 35180, June
9, 2022). Chevron complied with all the
requirements (e.g., mitigation,
monitoring, and reporting) of the
previous IHAs and information
regarding their monitoring results may
be found in the Estimated Take section.

This proposed IHA would cover 1
year of a larger project for which
Chevron obtained prior IHAs and
intends to request take authorization for
subsequent facets of the project. The
larger 5-year project involves upgrading
Long Wharf to satisfy current Marine Oil
Terminal Engineering and Maintenance
Standards.

Description of Proposed Activity
Overview

Chevron plans to upgrade Berth 1 of
the Refinery Long Wharf in the Bay,
California in order to meet current
safety and efficiency standards. As part
of the proposed project, Chevron is
proposing to use vibratory extraction to
remove concrete piles associated with
the existing gangway and catwalk.
Impact hammers would be used to
install concrete piles to construct a
mooring dolphin and hook, breasting
dolphin and breasting points with
standoff fenders, and to replace the
catwalk in a different location. A
temporary construction template
composed of steel piles would be
installed through the use of a vibratory
hammer and removed by vibratory
extraction when in-water construction
activities are complete. The Long Wharf
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has six berths for receiving raw
materials and shipping products. The
project area encompasses the entirety of
Berth 1, an area of approximately 470
square meters (m2). All in-water work
would take place within the seasonal
work window of June 1, 2023 through
November 30, 2023.

Chevron’s proposed activity includes
impact and vibratory pile driving and
vibratory pile removal, which may
result in the incidental take of marine
mammals, by harassment only. Due to

mitigation measures, no Level A
harassment is anticipated to occur, and
none is proposed for authorization.

Dates and Duration

In-water construction activities would

occur over the course of 30 days from
June 1, 2023 through November 30,
2023. Chevron states that it would
conduct work only in daylight hours.

The proposed in-water work schedule is

shown in table 1. In-water work would
begin with of 1 day of vibratory pile
extraction, then 21 days of impact pile

installation. The temporary construction
trestle would require 4 days of vibratory
pile installation and 4 days of vibratory
pile removal. Pile installation and
removal would occur at a rate 2—3 piles
per day, depending upon pile size and
type. Only one pile would be driven or
extracted at a time. Although the IHA
would be active for a period of 1 year,
in-water pile installation and removal
activities are planned from June through
November to protect sensitive life stages
of listed fish species in the area.

TABLE 1—IN-WATER CONSTRUCTION SCHEDULE

Estimated
: duration Estimated Total
Pile type Method Nurr}lt;esr of Strﬁset;magfd“e per pile in number per estimated
P perp minutes day days
(seconds)
24-inch square concrete pile | Impact install ...................... 42 4401 20 (1200) 2 21
36-inch steel shell pile2 ...... Vibratory install .... 12 N/A 0 (600) 3 4
18-inch concrete pile ........... Vibratory extract .. 2 N/A 6. 67 (400) 2 1
36-inch steel shell pile2 ...... Vibratory extract 12 N/A 0 (600) 3 4

1Using a DelMag D62 22 or similar diesel hammer.

2Temporary template.

Specific Geographic Region

The Long Wharf is located in northern
region of the central Bay, south of the
eastern terminus of the Richmond-San
Rafael Bridge (RSRB) (Figure 1). Water
depth in the project area ranges from
approximately 6 to 15 meters (m), mean
lower low water (MLLW). The substrate

is primarily Bay mud, however, sand or
gravel may exist deeper into the
substrate. The project area around Berth
1 is approximately 470 square
kilometers (km2) in size. Ambient
underwater noise in the vicinity of the
project area is generated by shipping
activity, ferry traffic, and sound
generated by the Richmond Bridge

piers. Underwater noise measurements
in 2006 and from 2020-2022 found the
ambient noise in the project area to
exceed 120 dB RMS. Ambient
underwater noise levels at Long Wharf
may vary with noise levels being higher
at Berth 1, likely due to its closer
proximity to the main shipping channel.
BILLING CODE 3510-22-P
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Figure 1—Chevron Long Wharf Project
Area

Detailed Description of the Specified
Activity

The LWMEP upgrades began in 2018
and were planned to be completed
within 2-3 years, however, the project
experienced several delays. The
proposed IHA would cover activities
that were not completed under the 2021
IHA (86 FR 28578, May 27, 2021).

Chevron plans to complete
modifications to Berth 1 at the Long
Wharf by updating the fender system to
better accommodate barges and enable
balanced utilization across berths.
Specifically, these modifications
include replacing the gangway,
construction of a new mooring dolphin
and hook and breasting dolphin with

breasting point, removing a catwalk and
concrete piles, and installing a
temporary construction template.
Unless otherwise specified, the term
“pile driving” in this section, and all
following sections, may refer to either
pile installation or removal.

Gangway Replacement—The existing
gangway would be replaced in order to
accommodate barges. Four 24-inch
concrete piles would be installed using
an impact hammer at a rate of 2 piles
per day (table 1). A new raised fire
monitor would be added as well.
However, addition of the fire monitor
would occur above water, and therefore,
we do not anticipate take of marine
mammals associated with this activity,
and it is not discussed further.

Mooring Dolphin and Hook
Construction—A new 24 feet (ft) (7.3
meters (m)) by 25 ft (7.6 m) mooring

dolphin and hook would be installed to
accommodate barges at Berth 1. An
impact hammer would be used to drive
13 24-inch concrete piles at a rate of 2
piles per day (table 1).

Breasting Dolphin and Breasting Point
Construction—A new 24 ft (7.3 m) by 25
ft (7.6 m) breasting dolphin would be
installed with a 13 ft (4 m) by 26 ft (7.9
m) breasting point with standoff fenders
to accommodate barges. The breasting
dolphin would be constructed using an
impact hammer to install 17 24-inch
concrete piles at a rate of 2 piles per day
(table 1). The breasting point with
standoff fenders would be installed
using an impact hammer to drive 8 24-
inch concrete piles at a rate of 2 piles
per day. Construction of the breasting
dolphin and breasting point also require
the removal of an existing catwalk and
2 18-inch concrete piles. These piles
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would be removed through the use of
vibratory extraction over 1 day. The
existing catwalk would be replaced by

a new catwalk in a different location.
Removal and replacement of the catwalk
would occur above water, and therefore,
we do not anticipate take of marine
mammals associated with this activity,
and it is not discussed further.

In addition to the planned
modifications, Chevron would construct
a temporary template using 12 36-inch
steel piles. These piles would be
installed using vibratory installation
and removed using vibratory extraction
after in-water construction activities are
complete.

Proposed mitigation, monitoring, and
reporting measures are described in
detail later in this document (please see
Proposed Mitigation and Proposed
Monitoring and Reporting).

Description of Marine Mammals in the
Area of Specified Activities

Sections 3 and 4 of the application
summarize available information
regarding status and trends, distribution
and habitat preferences, and behavior
and life history of the potentially

affected species. NMFS fully considered
all of this information, and we refer the
reader to these descriptions,
incorporated here by reference, instead
of reprinting the information.
Additional information regarding
population trends and threats may be
found in NMFS’ Stock Assessment
Reports (SARs; www.fisheries.noaa.gov/
national/marine-mammal-protection/
marine-mammal-stock-assessments)
and more general information about
these species (e.g., physical and
behavioral descriptions) may be found
on NMFS’ website (https://
www.fisheries.noaa.gov/find-species).

Table 2 lists all species or stocks for
which take is expected and proposed to
be authorized for this activity, and
summarizes information related to the
population or stock, including
regulatory status under the MMPA and
Endangered Species Act (ESA) and
potential biological removal (PBR),
where known. PBR is defined by the
MMPA as the maximum number of
animals, not including natural
mortalities, that may be removed from a
marine mammal stock while allowing
that stock to reach or maintain its

optimum sustainable population (as
described in NMFS’ SARs). While no
serious injury or mortality is anticipated
or proposed to be authorized here, PBR
and annual serious injury and mortality
from anthropogenic sources are
included here as gross indicators of the
status of the species or stocks and other
threats.

Marine mammal abundance estimates
presented in this document represent
the total number of individuals that
make up a given stock or the total
number estimated within a particular
study or survey area. NMFS’ stock
abundance estimates for most species
represent the total estimate of
individuals within the geographic area,
if known, that comprises that stock. For
some species, this geographic area may
extend beyond U.S. waters. All managed
stocks in this region are assessed in
NMFS’ U.S. Pacific SARs. All values
presented in table 2 are the most recent
available at the time of publication
(including from the draft 2022 SARs)
and are available online at:
www.fisheries.noaa.gov/national/
marine-mammal-protection/marine-
mammal-stock-assessments.

TABLE 2—MARINE MAMMAL SPECIES 4 LIKELY TO BE IMPACTED BY THE SPECIFIED ACTIVITIES

ESA/
MMPA Stock abundance Annual
Common name Scientific name Stock status; (CV, Nmin, most recent PBR M/SI3
strategic abundance survey) 2
(Y/N)1
Order Artiodactyla—Infraorder Cetacea—Mysticeti (baleen whales)
Family Eschrichtiidae:
Gray whale ........cccccovveenen. Eschrichtius robustus ................ Eastern North Pacific ................ - - N 26,960 (0.05, 25,849, 801 131
2016).
Odontoceti (toothed whales, dolphins, and porpoises)
Family Delphinidae:
Bottlenose dolphin .............. Tursiops truncatus .................... California Coastal ..........ccuee.... ,- N 453 (0.06, 346, 2011) ..... 2.7 >2.0
Family Phocoenidae (por-
poises):
Harbor porpoise ..........c....... Phocoena phocoena ................. San Francisco/Russian River ... | -, -, N 7,777 (0.62, 4,811, 2017) 73 >0.4
Order Carnivora—Pinnipedia
Family Otariidae (eared seals
and sea lions):
California sea lion ............... Zalophus californianus .............. U.S. s - - N 257,606 (N/A, 233,515, 14,011 >321
2014).
Northern fur seals ............... Callorhinus ursinus ................... California ......cccceeveeeevveeeicieeeenns -, D,N 14,050 (N/A, 7,524, 451 1.8
2013).
Family Phocidae (earless seals):
Harbor seals .......cc..ccceuuee. Phoca vitulina ...........c..cceu..... California ......cccceevveeeevieeeicieeeens - - N 30,968 (N/A, 27,348, 1,641 43
2012).
Northern elephant seal ....... Mirounga angustirostris ............ California Breeding ........c.cccce.. - - N 187,386 (N/A, 85,369, 5,122 13.7
2013).

1Endangered Species Act (ESA) status: Endangered (E), Threatened (T)/MMPA status: Depleted (D). A dash (-) indicates that the species is not listed under the
ESA or designated as depleted under the MMPA. Under the MMPA, a strategic stock is one for which the level of direct human-caused mortality exceeds PBR or
which is determined to be declining and likely to be listed under the ESA within the foreseeable future. Any species or stock listed under the ESA is automatically
designated under the MMPA as depleted and as a strategic stock.
2NMFS marine mammal stock assessment reports online at: https://www.fisheries.noaa.gov/national/marine-mammal-protection/marine-mammal-stock-assess-
ments/. CV is coefficient of variation; Nmin is the minimum estimate of stock abundance. In some cases, CV is not applicable as in the case of the pinnipeds, as popu-
lation estimates are dependent upon the numbers of individuals hauled out or the number of pups.
3These values, found in NMFS’s SARs, represent annual levels of human-caused mortality plus serious injury from all sources combined (e.g., commercial fish-
eries, ship strike). Annual M/SI often cannot be determined precisely and is in some cases presented as a minimum value or range. A CV associated with estimated
mortality due to commercial fisheries is presented in some cases.
4Information on the classification of marine mammal species can be found on the web page for The Society for Marine Mammalogy’s Committee on Taxonomy
(https://marinemammalscience.org/science-and-publications/list-marine-mammal-species-subspecies/; Committee on Taxonomy (2022)).
5Survey years = Sea Lion Rock—2014; St. Paul and St. George Is—2014, 2016, 2018; Bogoslof Is.—2015, 2019.
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As indicated above, all 7 species (with
7 number managed stocks) in table 2
temporally and spatially co-occur with
the activity to the degree that take is
reasonably likely to occur. All species
that could potentially occur in the
proposed survey areas are included in
table 4-1 of the IHA application. While
humpback whales have been sighted in
the coastal waters outside of the Bay,
the spatial occurrence of this species is
such that take is not expected to occur,
and they are not discussed further
beyond the explanation provided here.
Although there are no published studies
available regarding the distribution of
humpback whales in the Bay, sightings
from whale watching vessels and other
mariners report that when humpback
whales enter the Bay, they rarely move
east into the Bay towards the vicinity of
the project area and are unlikely to
occur during the proposed activities.

Harbor Seal

Pacific harbor seals are distributed
from Baja California north to the
Aleutian Islands of Alaska. Harbor seals
do not make extensive pelagic
migrations, but may travel hundreds of
kilometers to find food or suitable
breeding areas (Herder, 1986; Harvey
and Goley, 2011; Carretta et al., 2022).

The California Department of
Transportation (Caltrans) conducted
extensive marine mammal surveys in
Bay before and during seismic retrofit
on the RSRB from 1998-2002 and
determined that a minimum of 500
harbor seals occur within the Bay
(Green et al., 2002). This estimate aligns
with more recent seal counts (Lowry et
al., 2008; Codde et al., 2020). The
California harbor seal stock may be
stabilizing at or near carrying capacity,
although conservation concerns such as
vessel strikes, disturbance, fishing gear
entanglement, and habitat loss are still
a concern in the Bay area (Duncan,
2019).

The number of harbor seals in the Bay
increases during the winter foraging
period as compared to the spring
breeding season. In the Bay, harbor seals
are known to forage on a variety of fish,
crustaceans, and cephalopods found in
shallow intertidal waters.

Seals primarily haul out on remote
mainland and island beaches, reefs, and
estuary areas. At haul-outs, they
congregate to rest, socialize, breed, and
molt. Haul out sites are consistent for
harbor seals across years (Kopec and
Harvey, 1995), and females may return
to their natal sites for breeding (Green
et al., 2006). The nearest major haul out
site to the project area is Castro Rocks,
located approximately 1,400 meters
(0.87 miles) north of the Berth 1 of Long

Wharf. Use of Castro Rocks as a haul out
site has been increasing over the years
(Codde et al., 2020). Seals haul out on
Castro Rocks year-round during medium
to low tides, and usage of this haul out
site is highest during the summer
molting period of June—July. During the
LWMEP 2020-2021 construction period,
protected species observers (PSOs)
observed the number of harbor seals on
Castro Rocks to vary greatly, from 0 to
90 individuals, depending upon the tide
level (AECOM, 2021). Due to the
proximity of Long Wharf to the Castro
Rocks haul out site and previous
monitoring conducted by Chevron, it is
likely that harbor seals would be in the
project area during construction
activities.

California Sea Lion

California sea lions are mainly seen
swimming off the San Francisco and
Marin shorelines within the Bay, but
may occasionally enter the project area
to forage. They feed seasonally on
schooling fish and cephalopods,
including salmon, herring, sardines,
anchovy, mackerel, whiting, rockfish,
and squid (Lowry et al., 1990, 1991;
Weise 2000; Carretta et al., 2022; Lowry
et al., 2022). In central California sea
lion populations, short term seasonal
variations in diet are related to prey
movement and life history patterns
while long-term annual changes
correlate to large-scale ocean climate
shifts and foraging competition with
commercial fisheries (Weise and
Harvey, 2008; McClatchie et al., 2016).
Conservation concerns for California sea
lions include prey species availability
due to climate change, vessel strikes,
non-commercial fishery human caused
mortality, hookworms, and competition
for forage with commercial fisheries
(Carretta et al., 2018; Carretta et al.,
2022).

Although California sea lions forage
and conduct many activities within the
water, they also use haul outs on land.
In the Bay, sea lions haul out primarily
on floating docks at Pier 39 at the
Fisherman’s Wharf area of the San
Francisco Marina, approximately 12.5
kilometers (7.8 miles) southwest of the
project area. Haul out numbers at Pier
39 vary seasonally. In addition to the
Pier 39 haul out, California sea lions
haul out on buoys, wharfs, and similar
structures throughout the Bay.

Occurrence of sea lions in the Bay is
typically lowest in June during the
breeding season and higher during El
Nifio seasons. In the Bay, California sea
lions have been observed foraging near
Pier 39, in the shipping channel south
of Yerba Buena Island, and along the
west and north sides of the Long Wharf

(AECOM, 2019). The relatively deep
shipping channel west and north of the
Point Orient Wharf also provides
foraging area for sea lions. PSOs
observed up to 13 sea lions within a
construction season during prior
monitoring efforts for the LWMEP
(AECOM, 2021). As sea lions may forage
widely throughout the Bay, this species
may enter the project area during
construction activities.

Harbor Porpoise

Harbor porpoises typically occur in
cool temperate to sub-polar waters less
than 62.6 degrees Fahrenheit (17
degrees Celsius) (Read 1999) where prey
aggregations are concentrated (Watts
and Gaskin, 1985). In the eastern
Pacific, harbor porpoises occur in
coastal and inland waters from Point
Conception, California to Alaska
(Gaskin 1984). The non-migratory San
Francisco-Russian River stock ranges
from Pescadero to Point Arena,
California, utilizes relatively shallow
nearshore waters (<100 meters), and
feeds on small schooling fishes such as
northern anchovy and Pacific herring
which enter the Bay (Caretta et al., 2022;
Stern et al., 2017). Harbor porpoises
tend to occur in small groups and are
considered to be relatively cryptic
animals.

Before 2008, harbor porpoises
occurred primarily outside of the Bay
although the Bay has historically been
considered habitat for harbor porpoises
(Broughton, 1999). Recently,
observations of harbor porpoises within
the Bay have become more common
(Duffy 2015; Stern et al., 2017; AECOM,
2021). From 2011-2014, the Golden
Gate Cetacean Research (GGCR) program
conducted a visual count and identified
2,698 porpoise groups from the Golden
Gate Bridge during 96 percent of their
on-effort survey days (Stern et al., 2017).
During 2021 LWMEP monitoring, PSOs
observed harbor porpoises swimming
past the Bay side of the Long Wharf on
four different occasions (AECOM, 2021).
Harbor porpoise movements into the
Bay are linked to tidal cycle with the
greatest numbers of porpoises sighted
during high tide to ebb tide periods.
Movements into the Bay are likely
influenced by prey availability (Duffy
2015; Stern et al., 2017) and may serve
as a foraging area. Although harbor
porpoise sightings are generally
concentrated in the vicinity of the
Golden Gate Bridge and Angel Island,
southwest of the project site (Keener,
2011), this species is occurring more
frequently in the Bay east of Angel
Island and may approach the project
area during pile driving activities.
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Bottlenose Dolphin

The common bottlenose dolphin is
found in all oceans across the globe, and
is one of the most commonly observed
marine mammal species in coastal
waters and estuaries. Two genetically
distinct stocks occur off the coast of
California, the California coastal stock
and the California/Oregon/Washington
offshore stock. The range of the
California coastal stock has been
expanding north since an El Nifio event
in 1982-1983 (Hansen and Defran, 1990;
Wells et al., 1990) and spans as far north
as Sonoma County (Keener et al., 2023).
From 2010-2018, a photo-identification
monitoring study identified 84
distinctive individual bottlenose
dolphins in the Bay, likely belonging to
the California coastal stock (Keener et
al., 2023). This stock shows little site
fidelity and individuals are highly
mobile (Weller et al., 2016). Since 2008,
coastal bottlenose dolphins have been
observed regularly in the Bay, mainly in
proximity to the Golden Gate near the
mouth of the Bay (Bay Nature, 2020).
PSOs did not observe bottlenose
dolphins during prior monitoring efforts
for the LWMEP. However, due to
increased numbers of dolphins
occurring in the Bay, it is possible that
a limited number of individuals may
approach the project area during in-
water construction activities.

Gray Whale

Gray whales are one of the most
common whales along the California
coast. A small number of whales, known
as the Pacific Coast Feeding Group
(PCFG), are known to feed along the
Pacific coast between Kokiak Island, AK
and northern California, as well as in
nearshore waters just outside of the Bay
(Carretta et al., 2022). The southward
migration to winter breeding grounds
occurs from December through February
while the northward migration to the
feeding grounds takes place from
February through May, peaking in
March (NOAA NCOSS, 2007). A few
individuals may enter the Bay during
the northward migration. Since 2019, it
has become more common for gray
whales on their northward migration to
enter the Bay during the months of
February and March to feed (Bartlett,
2022), although many only travel up to
2 miles into the Bay (Self, 2012).
Although it is more likely that a gray
whale would enter the Bay from

February to March, it is possible a gray
whale may enter the project area during
pile driving activities.

Eastern North Pacific gray whales
have been experiencing a UME since
2019 when large numbers of whales
began stranding from Mexico to Alaska.
As of March 14, 2023, approximately
307 gray whales have stranded in the
U.S. and 633 total throughout the U.S.,
Canada, and Mexico since 2019 (NOAA,
2023). Preliminary necropsy results
conducted on a subset of the whales
indicated that many whales showed
signs of nutritional stress, however,
these findings are not consistent across
all of the whales examined (NOAA,
2023). This UME is ongoing and similar
to that of 1999 and 2000 when large
numbers of gray whales stranded along
the eastern Pacific coast (Moore et al.,
2001; Gulland et al., 2005).
Oceanographic factors limiting food
availability for whales was identified as
a likely cause of the prior UME and may
also be influencing the current UME
(LeBouef et al., 2000; Moore et al., 2001;
Minobe 2002; Gulland et al., 2005).

Northern Elephant Seal

Northern elephant seals breed and
give birth in California and Baja
California, mainly on offshore islands
during the months of December to
March (Stewart and Huber, 1993;
Stewart et al., 1994; Carretta et al.,
2022). Molting season takes place from
March to August. Adults typically
reside in offshore pelagic waters when
not breeding or molting, however, a
healthy juvenile male was observed
basking at Aquatic Park in San
Francisco in the spring of 2019
(Hernandez, 2020). PSOs did not
observe northern elephant seals during
prior monitoring efforts for the LWMEP.
Although rare visitors to the Bay, it is
possible that a few individuals may be
present during construction activities.

Northern Fur Seal

Northern fur seals range from
southern California north to the Bering
Sea, and west to the Okhotsk Sea and
Honshu Island, Japan in the west
(Carretta et al., 2022). The majority of
the population breeds on the Pribilof
Islands in the southern Bering Sea,
although a small percentage of the
population breed at San Miguel Island
and the Farallon Islands off the coast of
California. Northern fur seals show high
site fidelity to breeding and rookery

locations, and may swim long distances
for prey. Their diet is composed of small
schooling fish such as walleye Pollock,
herring, hake, anchovy, and squid. Diet
and population trends vary with
environmental conditions, such as El
Nifo (Carretta et al., 2022). The
California stock of northern fur seals
forage in waters outside of the Bay.
Juvenile northern fur seals occasionally
strand in the Bay, especially during El
Nifo events (TMMC 2016). The Marine
Mammal Center (TMMC) responds to
approximately five northern fur seal
strandings per year in the Bay (TMMC,
2016). PSOs did not observe northern
fur seals during prior monitoring efforts
for the LWMEP. Although rarely
observed in the Bay, it is possible
individuals may be present during
construction activities.

Marine Mammal Hearing

Hearing is the most important sensory
modality for marine mammals
underwater, and exposure to
anthropogenic sound can have
deleterious effects. To appropriately
assess the potential effects of exposure
to sound, it is necessary to understand
the frequency ranges marine mammals
are able to hear. Not all marine mammal
species have equal hearing capabilities
(e.g., Richardson et al., 1995; Wartzok
and Ketten, 1999; Au and Hastings,
2008). To reflect this, Southall et al.
(2007, 2019) recommended that marine
mammals be divided into hearing
groups based on directly measured
(behavioral or auditory evoked potential
techniques) or estimated hearing ranges
(behavioral response data, anatomical
modeling, etc.). Note that no direct
measurements of hearing ability have
been successfully completed for
mysticetes (i.e., low-frequency
cetaceans). Subsequently, NMFS (2018)
described generalized hearing ranges for
these marine mammal hearing groups.
Generalized hearing ranges were chosen
based on the approximately 65 decibel
(dB) threshold from the normalized
composite audiograms, with the
exception for lower limits for low-
frequency cetaceans where the lower
bound was deemed to be biologically
implausible and the lower bound from
Southall et al. (2007) retained. Marine
mammal hearing groups and their
associated hearing ranges are provided
in table 3.
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TABLE 3—MARINE MAMMAL HEARING GROUPS

INMFS, 2018]

Hearing group

Generalized hearing range *

Low-frequency (LF) cetaceans (baleen whales)
Mid-frequency (MF) cetaceans (dolphins, toothed whales, beaked whales, bottlenose whales)

High-frequency (HF) cetaceans (true porpoises, Kogia, river dolphins, Cephalorhynchid,

Lagenorhynchus cruciger & L. australis).

Phocid pinnipeds (PW) (underwater) (true seals)
Otariid pinnipeds (OW) (underwater) (sea lions and fur seals)

7 Hz to 35 kHz.
150 Hz to 160 kHz.
275 Hz to 160 kHz.

50 Hz to 86 kHz.
60 Hz to 39 kHz.

*Represents the generalized hearing range for the entire group as a composite (i.e., all species within the group), where individual species

hearing ranges are typically not as broad. Generalized hearing range chosen based on ~65 dB threshold from normalized composite audiogram,
with the exception for lower limits for LF cetaceans (Southall et al., 2007) and PW pinniped (approximation).

The pinniped functional hearing
group was modified from Southall et al.
(2007) on the basis of data indicating
that phocid species have consistently
demonstrated an extended frequency
range of hearing compared to otariids,
especially in the higher frequency range
(Hemila et al., 2006; Kastelein et al.,
2009; Reichmuth and Holt, 2013).

For more detail concerning these
groups and associated frequency ranges,
please see NMFS (2018) for a review of
available information.

Potential Effects of Specified Activities
on Marine Mammals and Their Habitat

This section provides a discussion of
the ways in which components of the
specified activity may impact marine
mammals and their habitat. The
Estimated Take section later in this
document includes a quantitative
analysis of the number of individuals
that are expected to be taken by this
activity. The Negligible Impact Analysis
and Determination section considers the
content of this section, the Estimated
Take section, and the Proposed
Mitigation section, to draw conclusions
regarding the likely impacts of these
activities on the reproductive success or
survivorship of individuals and whether
those impacts are reasonably expected
to, or reasonably likely to, adversely
affect the species or stock through
effects on annual rates of recruitment or
survival.

Acoustic effects on marine mammals
during the specified activities can occur
from impact pile driving and vibratory
pile driving and removal. The effects of
underwater noise from Chevron’s
proposed activities have the potential to
result in Level B harassment of marine
mammals in the project area.

Description of Sound Sources

The marine soundscape is comprised
of both ambient and anthropogenic
sounds. Ambient sound is defined as
the all-encompassing sound in a given
place and is usually a composite of
sound from many sources both near and

far (ANSI, 1995). The sound level of an
area is defined by the total acoustical
energy being generated by known and
unknown sources. These sources may
include physical (e.g., waves, wind,
precipitation, earthquakes, ice,
atmospheric sound), biological (e.g.,
sounds produced by marine mammals,
fish, and invertebrates), and
anthropogenic sound (e.g., vessels,
dredging, aircraft, construction).

The sum of the various natural and
anthropogenic sound sources at any
given location and time—which
comprise “ambient” or “background”
sound—depends not only on the source
levels (as determined by current
weather conditions and levels of
biological and shipping activity) but
also on the ability of sound to propagate
through the environment. In turn, sound
propagation is dependent on the
spatially and temporally varying
properties of the water column and sea
floor, and is frequency-dependent. As a
result of the dependence on a large
number of varying factors, ambient
sound levels can be expected to vary
widely over both coarse and fine spatial
and temporal scales. Sound levels at a
given frequency and location can vary
by 10-20 decibels (dB) from day to day
(Richardson et al., 1995). The result is
that, depending on the source type and
its intensity, sound from the specified
activities may be a negligible addition to
the local environment or could form a
distinctive signal that may affect marine
mammals.

In-water construction activities
associated with the project would
include impact and vibratory pile
driving and removal. The sounds
produced by these activities fall into
one of two general sound types:
impulsive and non-impulsive.
Impulsive sounds (e.g., explosions,
sonic booms, impact pile driving) are
typically transient, brief (less than 1
second), broadband, and consist of high
peak sound pressure with rapid rise
time and rapid decay (ANSI, 1986;
NIOSH, 1998; NMFS, 2018). Non-

impulsive sounds (e.g., machinery
operations such as drilling or dredging,
vibratory pile driving, underwater
chainsaws, and active sonar systems)
can be broadband, narrowband or tonal,
brief or prolonged (continuous or
intermittent), and typically do not have
the high peak sound pressure with raid
rise/decay time that impulsive sounds
do (ANSI, 1995; NIOSH, 1998; NMFS,
2018). The distinction between these
two sound types is important because
they have differing potential to cause
physical effects, particularly with regard
to hearing (e.g., Ward, 1997).

Two types of hammers would be used
on this project, impact and vibratory.
Impact hammers operate by repeatedly
dropping and/or pushing a heavy piston
onto a pile to drive the pile into the
substrate. Sound generated by impact
hammers is considered impulsive.
Vibratory hammers install piles by
vibrating them and allowing the weight
of the hammer to push them into the
sediment. Vibratory hammers produce
non-impulsive, continuous sounds.
Vibratory hammering generally
produces SPLs 10 to 20 dB lower than
impact pile driving of the same-sized
pile (Oestman et al., 2009). Rise time is
slower, reducing the probability and
severity of injury, and sound energy is
distributed over a greater amount of
time (Nedwell and Edwards, 2002;
Carlson et al., 2005).

The likely or possible impacts of
Chevron’s proposed activities on marine
mammals could be generated from both
non-acoustic and acoustic stressors.
Potential non-acoustic stressors include
the physical presence of the equipment,
vessels, and personnel; however, we
expect that any animals that approach
the project site close enough to be
harassed due to the presence of
equipment or personnel would be
within the Level B harassment zones
from pile driving and would already be
subject to harassment from the in-water
activities. Therefore, any impacts to
marine mammals are expected to
primarily be acoustic in nature.
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Acoustic stressors are generated by
heavy equipment operation during pile
driving activities (i.e., impact and
vibratory pile driving and removal).

Acoustic Impacts

The introduction of anthropogenic
noise into the aquatic environment from
pile driving equipment is the primary
means by which marine mammals may
be harassed from Chevron’s specified
activities. In general, animals exposed to
natural or anthropogenic sound may
experience physical and psychological
effects, ranging in magnitude from none
to severe (Southall et al., 2007).
Generally, exposure to pile driving and
removal and other construction noise
has the potential to result in auditory
threshold shifts and behavioral
reactions (e.g., avoidance, temporary
cessation of foraging and vocalizing,
changes in dive behavior). Exposure to
anthropogenic noise can also lead to
non-observable physiological responses,
such as an increase in stress hormones.
Additional noise in a marine mammal’s
habitat can mask acoustic cues used by
marine mammals to carry out daily
functions, such as communication and
predator and prey detection. The effects
of pile driving and demolition noise on
marine mammals are dependent on
several factors, including, but not
limited to, sound type (e.g., impulsive
vs. non-impulsive), the species, age and
sex class (e.g., adult male vs. mother
with calf), duration of exposure, the
distance between the pile and the
animal, received levels, behavior at time
of exposure, and previous history with
exposure (Wartzok et al., 2004; Southall
et al., 2007). Here we discuss physical
auditory effects (threshold shifts)
followed by behavioral effects and
potential impacts on habitat.

NMEF'S defines a noise-induced
threshold shift (TS) as a change, usually
an increase, in the threshold of
audibility at a specified frequency or
portion of an individual’s hearing range
above a previously established reference
level (NMFS, 2018). The amount of
threshold shift is customarily expressed
in dB. A TS can be permanent or
temporary. As described in NMFS
(2018), there are numerous factors to
consider when examining the
consequence of TS, including, but not
limited to, the signal temporal pattern
(e.g., impulsive or non-impulsive),
likelihood an individual would be
exposed for a long enough duration or
to a high enough level to induce a TS,
the magnitude of the TS, time to
recovery (seconds to minutes or hours to
days), the frequency range of the
exposure (I.e., spectral content), the
hearing and vocalization frequency

range of the exposed species relative to
the signal’s frequency spectrum (i.e.,
how animal uses sound within the
frequency band of the signal; e.g.,
Kastelein et al., 2014a), and the overlap
between the animal and the source (e.g.,
spatial, temporal, and spectral).

Permanent Threshold Shift (PTS)—
NMEF'S defines PTS as a permanent,
irreversible increase in the threshold of
audibility at a specified frequency or
portion of an individual’s hearing range
above a previously established reference
level (NMFS, 2018). Available data from
humans and other terrestrial mammals
indicate that a 40 dB threshold shift
approximates PTS onset (see Ward et
al., 1958, 1959; Ward, 1960; Kryter et
al., 1966; Miller, 1974; Ahroon et al.,
1996; Henderson et al., 2008). PTS
levels for marine mammals are
estimates, because there are limited
empirical data measuring PTS in marine
mammals (e.g., Kastak et al., 2008),
largely due to the fact that, for various
ethical reasons, experiments involving
anthropogenic noise exposure at levels
inducing PTS are not typically pursued
or authorized (NMFS, 2018).

Temporary Threshold Shift (TTS)—
TTS is a temporary, reversible increase
in the threshold of audibility at a
specified frequency or portion of an
individual’s hearing range above a
previously established reference level
(NMFS, 2018). Based on data from
cetacean TTS measurements (see
Southall et al., 2007), a TTS of 6 dB is
considered the minimum threshold shift
clearly larger than any day-to-day or
session-to-session variation in a
subject’s normal hearing ability
(Schlundt et al., 2000; Finneran et al.,
2000, 2002). As described in Finneran
(2016), marine mammal studies have
shown the amount of TTS increases
with cumulative sound exposure level
(SELcum) in an accelerating fashion: At
low exposures with lower SELcum, the
amount of TTS is typically small and
the growth curves have shallow slopes.
At exposures with higher SELcym, the
growth curves become steeper and
approach linear relationships with the
noise SEL.

Depending on the degree (elevation of
threshold in dB), duration (i.e., recovery
time), and frequency range of TTS, and
the context in which it is experienced,
TTS can have effects on marine
mammals ranging from discountable to
serious (similar to those discussed in
auditory masking, below). For example,
a marine mammal may be able to readily
compensate for a brief, relatively small
amount of TTS in a non-critical
frequency range that takes place during
a time when the animal is traveling
through the open ocean, where ambient

noise is lower and there are not as many
competing sounds present.
Alternatively, a larger amount and
longer duration of TTS sustained during
time when communication is critical for
successful mother/calf interactions
could have more serious impacts. We
note that reduced hearing sensitivity as
a simple function of aging has been
observed in marine mammals, as well as
humans and other taxa (Southall et al.,
2007), so we can infer that strategies
exist for coping with this condition to
some degree, though likely not without
cost.

Currently, TTS data only exist for four
species of cetaceans (bottlenose
dolphin, beluga whale (Delphinapterus
leucas), harbor porpoise, and Yangtze
finless porpoise (Neophocoena
asiaeorientalis), and five species of
pinnipeds exposed to a limited number
of sound sources (i.e., mostly tones and
octave-band noise) in laboratory settings
(Finneran, 2015). TTS was not observed
in trained spotted (Phoca largha) and
ringed (Pusa hispida) seals exposed to
impulsive noise at levels matching
previous predictions of TTS onset
(Reichmuth et al., 2016). In general,
harbor seals and harbor porpoises have
a lower TTS onset than other measured
pinniped or cetacean species (Finneran,
2015). At low frequencies, onset-TTS
exposure levels are higher compared to
those in the region of best sensitivity
(i.e., a low frequency noise would need
to be louder to cause TTS onset when
TTS exposure level is higher), as shown
for harbor porpoises and harbor seals
(Kastelein et al., 2019a, 2019b, 2020a,
2020b). In addition, TTS can
accumulate across multiple exposures,
but the resulting TTS will be less than
the TTS from a single, continuous
exposure with the same SEL (Finneran
et al., 2010; Kastelein et al., 2014b;
Kastelein et al., 2015a; Mooney et al.,
2009). This means that TTS predictions
based on the total, cumulative SEL will
overestimate the amount of TTS from
intermittent exposures such as sonars
and impulsive sources.

The potential for TTS from impact
pile driving exists. After exposure to
playbacks of impact pile driving sounds
(rate 2,760 strikes/hour) in captivity,
mean TTS increased from 0 dB after 15
minute exposure to 5 dB after 360
minute exposure; recovery occurred
within 60 minutes (Kastelein et al.,
2016). Additionally, the existing marine
mammal TTS data come from a limited
number of individuals within these
species. No data are available on noise-
induced hearing loss for mysticetes.
Nonetheless, what we considered is the
best available science. For summaries of
data on TTS in marine mammals or for
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further discussion of TTS onset
thresholds, please see Southall et al.
(2007, 2019), Finneran and Jenkins
(2012), Finneran (2015), and table 5 in
NMFS (2018).

Activities for this project include
impact and vibratory pile driving, and
vibratory pile removal. There would
likely be pauses in activities producing
the sound during each day. Given these
pauses and the fact that many marine
mammals are likely moving through the
project areas and not remaining for
extended periods of time, the potential
for TS declines.

Behavioral Harassment—Exposure to
noise from pile driving and removal also
has the potential to behaviorally disturb
marine mammals. Available studies
show wide variation in response to
underwater sound; therefore, it is
difficult to predict specifically how any
given sound in a particular instance
might affect marine mammals
perceiving the signal. If a marine
mammal does react briefly to an
underwater sound by changing its
behavior or moving a small distance, the
impacts of the change are unlikely to be
significant to the individual, let alone
the stock or population. However, if a
sound source displaces marine
mammals from an important feeding or
breeding area for a prolonged period,
impacts on individuals and populations
could be significant (e.g., Lusseau and
Bejder, 2007; Weilgart, 2007; NRC,
2005).

Disturbance may result in changing
durations of surfacing and dives,
number of blows per surfacing, or
moving direction and/or speed;
reduced/increased vocal activities;
changing/cessation of certain behavioral
activities (such as socializing or
feeding); visible startle response or
aggressive behavior (such as tail/fluke
slapping or jaw clapping); or avoidance
of areas where sound sources are
located. Pinnipeds may increase their
haul-out time, possibly to avoid in-
water disturbance (Thorson and Reyff,
2006). Behavioral responses to sound
are highly variable and context-specific
and any reactions depend on numerous
intrinsic and extrinsic factors (e.g.,
species, state of maturity, experience,
current activity, reproductive state,
auditory sensitivity, time of day), as
well as the interplay between factors
(e.g., Richardson et al., 1995; Wartzok et
al., 2004; Southall et al., 2007; Weilgart,
2007; Archer et al., 2010; Southall et al.,
2021). Behavioral reactions can vary not
only among individuals but also within
an individual, depending on previous
experience with a sound source,
context, and numerous other factors
(Ellison et al., 2012), and can vary

depending on characteristics associated
with the sound source (e.g., whether it
is moving or stationary, number of
sources, distance from the source). In
general, pinnipeds seem more tolerant
of, or at least habituate more quickly to,
potentially disturbing underwater sound
than do cetaceans, and generally seem
to be less responsive to exposure to
industrial sound than most cetaceans.
Please see Appendices B and C of
Southall et al. (2007) as well as
Nowacek et al. (2007); Ellison et al.
(2012), and Gomez et al. (2016) for a
review of studies involving marine
mammal behavioral responses to sound.

Disruption of feeding behavior can be
difficult to correlate with anthropogenic
sound exposure, so it is usually inferred
by observed displacement from known
foraging areas, the appearance of
secondary indicators (e.g., bubble nets
or sediment plumes), or changes in dive
behavior. As for other types of
behavioral response, the frequency,
duration, and temporal pattern of signal
presentation, as well as differences in
species sensitivity, are likely
contributing factors to differences in
response in any given circumstance
(e.g., Croll et al., 2001; Nowacek et al.,
2004; Madsen et al., 2006; Yazvenko et
al., 2007; Melcon et al., 2012). In
addition, behavioral state of the animal
plays a role in the type and severity of
a behavioral response, such as
disruption to foraging (e.g., Sivle et al.,
2016; Wensveen ef al., 2017). A
determination of whether foraging
disruptions incur fitness consequences
would require information on or
estimates of the energetic requirements
of the affected individuals and the
relationship between prey availability,
foraging effort and success, and the life
history stage of the animal (Goldbogen
etal., 2013).

Stress responses—An animal’s
perception of a threat may be sufficient
to trigger stress responses consisting of
some combination of behavioral
responses, autonomic nervous system
responses, neuroendocrine responses, or
immune responses (e.g., Seyle, 1950;
Moberg, 2000). In many cases, an
animal’s first and sometimes most
economical (in terms of energetic costs)
response is behavioral avoidance of the
potential stressor. Autonomic nervous
system responses to stress typically
involve changes in heart rate, blood
pressure, and gastrointestinal activity.
These responses have a relatively short
duration and may or may not have a
significant long-term effect on an
animal’s fitness.

Neuroendocrine stress responses often
involve the hypothalamus-pituitary-
adrenal system. Virtually all

neuroendocrine functions that are
affected by stress—including immune
competence, reproduction, metabolism,
and behavior—are regulated by pituitary
hormones. Stress-induced changes in
the secretion of pituitary hormones have
been implicated in failed reproduction,
altered metabolism, reduced immune
competence, and behavioral disturbance
(e.g., Moberg, 1987; Blecha, 2000).
Increases in the circulation of
glucocorticoids are also equated with
stress (Romano et al., 2004).

The primary distinction between
stress (which is adaptive and does not
normally place an animal at risk) and
“distress” is the cost of the response.
During a stress response, an animal uses
glycogen stores that can be quickly
replenished once the stress is alleviated.
In such circumstances, the cost of the
stress response would not pose serious
fitness consequences. However, when
an animal does not have sufficient
energy reserves to satisfy the energetic
costs of a stress response, energy
resources must be diverted from other
functions. This state of distress will last
until the animal replenishes its
energetic reserves sufficient to restore
normal function.

Relationships between these
physiological mechanisms, animal
behavior, and the costs of stress
responses are well-studied through
controlled experiments for both
laboratory and free-ranging animals
(e.g., Holberton et al., 1996; Hood et al.,
1998; Jessop et al., 2003; Krausman et
al., 2004; Lankford et al., 2005). Stress
responses due to exposure to
anthropogenic sounds or other stressors
and their effects on marine mammals
have also been reviewed (Fair and
Becker 2000; Romano et al., 2002b) and,
more rarely, studied in wild populations
(e.g., Romano et al., 2002a). For
example, Rolland et al. (2012) found
that noise reduction from reduced ship
traffic in the Bay of Fundy was
associated with decreased stress in
North Atlantic right whales. These and
other studies lead to a reasonable
expectation that some marine mammals
will experience physiological stress
responses upon exposure to acoustic
stressors and that it is possible that
some of these would be classified as
“distress.” In addition, any animal
experiencing TTS would likely also
experience stress responses (NRC,
2003), however distress is an unlikely
result of these projects based on
observations of marine mammals during
previous, similar projects in the area.

Masking—Sound can disrupt behavior
through masking, or interfering with, an
animal’s ability to detect, recognize, or
discriminate between acoustic signals of
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interest (e.g., those used for intraspecific
communication and social interactions,
prey detection, predator avoidance,
navigation) (Richardson et al., 1995).
Masking occurs when the receipt of a
sound is interfered with by another
coincident sound at similar frequencies
and at similar or higher intensity, and
may occur whether the sound is natural
(e.g., snapping shrimp, wind, waves,
precipitation) or anthropogenic (e.g.,
pile driving, shipping, sonar, seismic
exploration) in origin. The ability of a
noise source to mask biologically
important sounds depends on the
characteristics of both the noise source
and the signal of interest (e.g., signal-to-
noise ratio, temporal variability,
direction), in relation to each other and
to an animal’s hearing abilities (e.g.,
sensitivity, frequency range, critical
ratios, frequency discrimination,
directional discrimination, age or TTS
hearing loss), and existing ambient
noise and propagation conditions.
Masking of natural sounds can result
when human activities produce high
levels of background sound at
frequencies important to marine
mammals. Conversely, if the
background level of underwater sound
is high (e.g., on a day with strong wind
and high waves), an anthropogenic
sound source would not be detectable as
far away as would be possible under
quieter conditions and would itself be
masked. The masking of communication
signals by anthropogenic noise may be
considered as a reduction in the
communication space of animals (e.g.,
Clark et al., 2009) and may result in
energetic or other costs as animals
change their vocalization behavior (e.g.,
Miller et al., 2000; Foote et al., 2004;
Parks et al., 2007; Di Iorio and Clark,
2009; Holt et al., 2009). The Bay is
heavily used by commercial,
recreational, and military vessels, and
background sound levels in the area are
already elevated. Due to the transient
nature of marine mammals to move and
avoid disturbance, masking is not likely
to have long-term impacts on marine
mammal species within the proposed
project area.

Airborne Acoustic Effects—Pinnipeds
that occur near the project site could be
exposed to airborne sounds associated
with pile driving and removal that have
the potential to cause behavioral
harassment, depending on their distance
from pile driving activities. Cetaceans
are not expected to be exposed to
airborne sounds that would result in
harassment as defined under the
MMPA.

Airborne noise would primarily be an
issue for pinnipeds that are swimming
or hauled out near the project site

within the range of noise levels elevated
above the acoustic criteria. We
recognize that pinnipeds in the water
could be exposed to airborne sound that
may result in behavioral harassment
when looking with their heads above
water. Most likely, airborne sound
would cause behavioral responses
similar to those discussed above in
relation to underwater sound. For
instance, anthropogenic sound could
cause hauled-out pinnipeds to exhibit
changes in their normal behavior, such
as reduction in vocalizations, or cause
them to temporarily abandon the area
and move further from the source.
However, these animals would likely
previously have been ‘““‘taken” because
of exposure to underwater sound above
the behavioral harassment thresholds,
which are generally larger than those
associated with airborne sound. Thus,
the behavioral harassment of these
animals is already accounted for in
these estimates of potential take.
Therefore, we do not believe that
authorization of incidental take
resulting from airborne sound for
pinnipeds is warranted, and airborne
sound is not discussed further here.

Marine Mammal Habitat Effects

Chevron’s proposed construction
activities could have localized,
temporary impacts on marine mammal
habitat, including prey, by increasing
in-water sound pressure levels and
slightly decreasing water quality.
Increased noise levels may affect
acoustic habitat (see masking discussion
above) and adversely affect marine
mammal prey in the vicinity of the
project areas (see discussion below).
During impact and vibratory pile
driving or removal, elevated levels of
underwater noise would ensonify the
project area where both fishes and
mammals occur, and could affect
foraging success. Additionally, marine
mammals may avoid the area during
construction, however, displacement
due to noise is expected to be temporary
and is not expected to result in long-
term effects to the individuals or
populations. Construction activities are
expected to be of short duration and
would likely have temporary impacts on
marine mammal habitat through
increases in underwater and airborne
sound.

A temporary and localized increase in
turbidity near the seafloor would occur
in the immediate area surrounding the
area where piles are installed or
removed. In general, turbidity
associated with pile driving is localized
to about a 25-ft (7.6-m) radius around
the pile (Everitt et al., 1980). Cetaceans
are not expected to be close enough to

the pile driving areas to experience
effects of turbidity, and any pinnipeds
could avoid localized areas of turbidity.
Local currents are anticipated to
disburse any additional suspended
sediments produced by project activities
at moderate to rapid rates depending on
tidal stage. Therefore, we expect the
impact from increased turbidity levels
to be discountable to marine mammals
and do not discuss it further.

In-Water Construction Effects on
Potential Foraging Habitat—The area
likely impacted by the LWMEP is
relatively small compared to the total
available habitat in the Bay. The
proposed project area is highly
influenced by anthropogenic activities
and provides limited foraging habitat for
marine mammals. Furthermore, pile
driving and removal at the proposed
project site would not obstruct long-
term movements or migration of marine
mammals.

Avoidance by potential prey (i.e., fish)
of the immediate area due to the
temporary loss of this foraging habitat is
also possible. The duration of fish and
marine mammal avoidance of this area
after pile driving stops is unknown, but
a rapid return to normal recruitment,
distribution, and behavior is
anticipated. Any behavioral avoidance
by prey of the disturbed area would still
leave significantly large areas of
potential foraging habitat in the nearby
vicinity.

In-water Construction Effects on
Potential Prey—Sound may affect
marine mammals through impacts on
the abundance, behavior, or distribution
of prey species (e.g., crustaceans,
cephalopods, fish, zooplankton, other
marine mammals). Marine mammal
prey varies by species, season, and
location. Here, we describe studies
regarding the effects of noise on known
marine mammal prey.

Fish utilize the soundscape and
components of sound in their
environment to perform important
functions such as foraging, predator
avoidance, mating, and spawning (e.g.,
Zelick and Mann, 1999; Fay, 2009).
Depending on their hearing anatomy
and peripheral sensory structures,
which vary among species, fishes hear
sounds using pressure and particle
motion sensitivity capabilities and
detect the motion of surrounding water
(Fay et al., 2008). The potential effects
of noise on fishes depends on the
overlapping frequency range, distance
from the sound source, water depth of
exposure, and species-specific hearing
sensitivity, anatomy, and physiology.
Key impacts to fishes may include
behavioral responses, hearing damage,
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barotrauma (pressure-related injuries),
and mortality.

Fish react to sounds which are
especially strong and/or intermittent
low-frequency sounds, and behavioral
responses such as flight or avoidance
are the most likely effects. Short
duration, sharp sounds can cause overt
or subtle changes in fish behavior and
local distribution. The reaction of fish to
noise depends on the physiological state
of the fish, past exposures, motivation
(e.g., feeding, spawning, migration), and
other environmental factors. Hastings
and Popper (2005) identified several
studies that suggest fish may relocate to
avoid certain areas of sound energy.
Additional studies have documented
effects of pile driving on fish; several are
based on studies in support of large,
multiyear bridge construction projects
(e.g., Scholik and Yan, 2001, 2002;
Popper and Hastings, 2009). Many
studies have demonstrated that impulse
sounds might affect the distribution and
behavior of some fishes, potentially
impacting foraging opportunities or
increasing energetic costs (e.g., Fewtrell
and McCauley, 2012; Pearson et al.,
1992; Skalski et al., 1992; Santulli et al.,
1999; Paxton et al., 2017). In response
to pile driving, Pacific sardines and
northern anchovies may exhibit an
immediate startle response to individual
strikes, but return to “normal” pre-strike
behavior following the conclusion of
pile driving with no evidence of injury
as a result (appendix C in NAVFAC SW,
2014). However, some studies have
shown no or slight reaction to impulse
sounds (e.g., Pena et al., 2013; Wardle
et al., 2001; Jorgenson and Gyselman,
2009; Popper et al., 2005).

SPLs of sufficient strength have been
known to cause injury to fish and fish
mortality. However, in most fish
species, hair cells in the ear
continuously regenerate and loss of
auditory function likely is restored
when damaged cells are replaced with
new cells. Halvorsen et al. (2012a)
showed that a TTS of 4-6 dB was
recoverable within 24 hours for one
species. Impacts would be most severe
when the individual fish is close to the
source and when the duration of
exposure is long. Injury caused by
barotrauma can range from slight to
severe and can cause death, and is most
likely for fish with swim bladders.
Barotrauma injuries have been
documented during controlled exposure
to impact pile driving (Halvorsen et al.,
2012b; Casper et al., 2013).

The most likely impact to fishes from
pile driving and removal and
construction activities at the project area
would be temporary behavioral
avoidance of the area. The duration of

fish avoidance of this area after pile
driving stops is unknown, but a rapid
return to normal recruitment,
distribution, and behavior is
anticipated. In general, impacts to
marine mammal prey species are
expected to be minor and temporary.
Further, it is anticipated that
preparation activities for pile driving or
removal (i.e., positioning of the
hammer, clipper or wire saw) and upon
initial startup of devices would cause
fish to move away from the affected area
outside areas where injuries may occur.
Therefore, relatively small portions of
the proposed project area would be
affected for short periods of time, and
the potential for effects on fish to occur
would be temporary and limited to the
duration of sound-generating activities.

In summary, given the short daily
duration of sound associated with
individual pile driving events and the
relatively small areas being affected,
pile driving activities associated with
the proposed actions are not likely to
have a permanent, adverse effect on any
fish habitat, or populations of fish
species. Any behavioral avoidance by
fish of the disturbed area would still
leave significantly large potential areas
fish and marine mammal foraging
habitat in the nearby vicinity. Thus, we
conclude that impacts of the specified
activities are not likely to have more
than short-term adverse effects on any
prey habitat or populations of prey
species. Further, any impacts to marine
mammal habitat are not expected to
result in significant or long-term
consequences for individual marine
mammals, or to contribute to adverse
impacts on their populations.

Estimated Take of Marine Mammals

This section provides an estimate of
the number of incidental takes proposed
for authorization through this IHA,
which will inform both NMFS’
consideration of “small numbers,”” and
the negligible impact determinations.

Harassment is the only type of take
expected to result from these activities.
Except with respect to certain activities
not pertinent here, section 3(18) of the
MMPA defines “harassment” as any act
of pursuit, torment, or annoyance,
which (i) has the potential to injure a
marine mammal or marine mammal
stock in the wild (Level A harassment);
or (ii) has the potential to disturb a
marine mammal or marine mammal
stock in the wild by causing disruption
of behavioral patterns, including, but
not limited to, migration, breathing,
nursing, breeding, feeding, or sheltering
(Level B harassment).

Authorized takes would be by Level B
harassment only, in the form of

disruption of behavioral patterns for
individual marine mammals resulting
from exposure to the acoustic sources.
Based on the nature of the activity and
the anticipated effectiveness of the
mitigation measures (i.e., shutdown
zones, PSO monitoring) discussed in
detail below in the Proposed Mitigation
section, Level A harassment is neither
anticipated nor proposed to be
authorized.

As described previously, no serious
injury or mortality is anticipated or
proposed to be authorized for this
activity. Below we describe how the
proposed take numbers are estimated.

For acoustic impacts, generally
speaking, we estimate take by
considering: (1) acoustic thresholds
above which NMFS believes the best
available science indicates marine
mammals will be behaviorally harassed
or incur some degree of permanent
hearing impairment; (2) the area or
volume of water that will be ensonified
above these levels in a day; (3) the
density or occurrence of marine
mammals within these ensonified areas;
and, (4) the number of days of activities.
We note that while these factors can
contribute to a basic calculation to
provide an initial prediction of potential
takes, additional information that can
qualitatively inform take estimates is
also sometimes available (e.g., previous
monitoring results or average group
size). Below, we describe the factors
considered here in more detail and
present the proposed take estimates.

Acoustic Thresholds

NMFS recommends the use of
acoustic thresholds that identify the
received level of underwater sound
above which exposed marine mammals
would be reasonably expected to be
behaviorally harassed (equated to Level
B harassment) or to incur PTS of some
degree (equated to Level A harassment).

Level B Harassment—Though
significantly driven by received level,
the onset of behavioral disturbance from
anthropogenic noise exposure is also
informed to varying degrees by other
factors related to the source or exposure
context (e.g., frequency, predictability,
duty cycle, duration of the exposure,
signal-to-noise ratio, distance to the
source), the environment (e.g.,
bathymetry, other noises in the area,
predators in the area), and the receiving
animals (hearing, motivation,
experience, demography, life stage,
depth) and can be difficult to predict
(e.g., Southall et al., 2007, 2021, Ellison
et al., 2012). Based on what the
available science indicates and the
practical need to use a threshold based
on a metric that is both predictable and
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measurable for most activities, NMFS
typically uses a generalized acoustic
threshold based on received level to
estimate the onset of behavioral
harassment. NMFS generally predicts
that marine mammals are likely to be
behaviorally harassed in a manner
considered to be Level B harassment
when exposed to underwater
anthropogenic noise above root-mean-
squared pressure received levels (RMS
SPL) of 120 dB (referenced to 1
micropascal (re 1 uPa)) for continuous
(e.g., vibratory pile-driving, drilling) and
above RMS SPL 160 dB re 1 yPa for non-
explosive impulsive (e.g., seismic
airguns) or intermittent (e.g., scientific
sonar) sources. Generally speaking,
Level B harassment take estimates based
on these behavioral harassment
thresholds are expected to include any

likely takes by TTS as, in most cases,
the likelihood of TTS occurs at
distances from the source less than
those at which behavioral harassment is
likely. TTS of a sufficient degree can
manifest as behavioral harassment, as
reduced hearing sensitivity and the
potential reduced opportunities to
detect important signals (conspecific
communication, predators, prey) may
result in changes in behavior patterns
that would not otherwise occur.
Chevron’s proposed construction
activities include the use of continuous
(vibratory pile-driving) and impulsive
(impact pile-driving) sources, and
therefore the RMS SPL thresholds of 120
and 160 dB re 1 uPa are applicable.
Level A harassment—NMFS’
Technical Guidance for Assessing the
Effects of Anthropogenic Sound on

Marine Mammal Hearing (Version 2.0)
(Technical Guidance, 2018) identifies
dual criteria to assess auditory injury
(Level A harassment) to five different
marine mammal groups (based on
hearing sensitivity) as a result of
exposure to noise from two different
types of sources (impulsive or non-
impulsive). Chevron’s proposed
construction activities include the use
of impulsive (impact hammer) and non-
impulsive (vibratory hammer) sources.
These thresholds are provided in the
table below. The references, analysis,
and methodology used in the
development of the thresholds are
described in NMFS’ 2018 Technical
Guidance, which may be accessed at:
www.fisheries.noaa.gov/national/
marine-mammal-protection/marine-
mamimal-acoustic-technical-guidance.

TABLE 4—THRESHOLDS IDENTIFYING THE ONSET OF PERMANENT THRESHOLD SHIFT

Hearing group

PTS onset thresholds *
(received level)

Impulsive

Non-impulsive

Low-Frequency (LF) Cetaceans
Mid-Frequency (MF) Cetaceans
High-Frequency (HF) Cetaceans
Phocid Pinnipeds (PW) (Underwater) ...
Otariid Pinnipeds (OW) (Underwater)

Cell 1: Lp‘o.pkyﬂat: 219 dB, LE.p,LF,24h-’ 183 dB
Cell 3: Lp’o.pkyﬂat: 230 dB; LE,p,MF,24h-' 185 dB
Cell 5: Lp‘o.pkyﬂat: 202 dB, LE.p,HF,24h-’ 155 dB ....
Cell 7: Lp’o.pk_ﬂat.' 218 dB; LEyp,pW,24h.' 185 dB ...
Cell 9: Lp‘o.pkyﬂat: 232 dB, LE.p,OW,24h-' 203 dB

Cell 2: LEyp‘ LF,24h- 199 dB.
Cell 4: LE,p,MF,24h-' 198 dB.
Cell 6: LE,p.HF,24h-' 173 dB.
Cell 8: LE,p,pW,24h.' 201 dB.
Cell 10: LE.p,OW,24h-’ 219 dB.

*Dual metric thresholds for impulsive sounds: Use whichever results in the largest isopleth for calculating PTS onset. If a non-impulsive sound
has the potential of exceeding the peak sound pressure level thresholds associated with impulsive sounds, these thresholds are recommended

for consideration.

Note: Peak sound pressure level (Ly0-px) has a reference value of 1 uPa, and weighted cumulative sound exposure level (Lgp) has a ref-
erence value of 1uPa?s. In this table, thresholds are abbreviated to be more reflective of International Organization for Standardization standards
(ISO 2017). The subscript “flat” is being included to indicate peak sound pressure are flat weighted or unweighted within the generalized hearing
range of marine mammals (i.e., 7 Hz to 160 kHz). The subscript associated with cumulative sound exposure level thresholds indicates the des-
ignated marine mammal auditory weighting function (LF, MF, and HF cetaceans, and PW and OW pinnipeds) and that the recommended accu-
mulation period is 24 hours. The weighted cumulative sound exposure level thresholds could be exceeded in a multitude of ways (i.e., varying
exposure levels and durations, duty cycle). When possible, it is valuable for action proponents to indicate the conditions under which these

thresholds will be exceeded.

Ensonified Area

Here, we describe operational and
environmental parameters of the activity
that are used in estimating the area
ensonified above the acoustic
thresholds, including source levels and
transmission loss coefficient.

Pile driving activities, using an
impact hammer as well as a vibratory
hammer, would generate underwater
noise that could result in disturbance to
marine mammals near the project area.
A review of underwater sound
measurements for similar projects was

conducted to estimate the near-source
sound levels for impact and vibratory
pile driving and vibratory extraction.
Source levels for proposed removal and
installation activities derived from this
review are shown in table 5.

TABLE 5—SOURCE LEVELS FOR PROPOSED PILE REMOVAL AND INSTALLATION ACTIVITIES

Method Pile type

Source levels (dB)/source distance (m)

Mean
Pedsound | maimi
p RMS SPL

(@B re 1uPa) | (4B're 1 uPa)

SEL Reference

(dB re 1 uPa2 sec)

Impact install 1
Vibratory install/extract ...
Vibratory extract?2

24-inch square concrete pile ....
36-inch steel shell pile ...
18-inch concrete pile

191/10 173/10
196/10 167/15
................ N/A 163/10

161/10
167
150

AECOM (2018, 2019).
AECOM (2019).
NAVFAC SW (2022).

1Chevron would use a bubble curtain attenuation system for all impact pile driving. NMFS conservatively assumes that the bubble curtain
would result in a 5 dB reduction in sound. These source levels incorporate the 5 dB reduction.
220-inch concrete piles used as a proxy as vibratory data for 18-inch concrete piles was not available.
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Level B Harassment Zones—
Transmission loss (TL) is the decrease
in acoustic intensity as an acoustic
pressure wave propagates out from a
source. TL parameters vary with
frequency, temperature, sea conditions,
current, source and receiver depth,
water depth, water chemistry, and
bottom composition topography. The
general formula for underwater TL is:
TL = B * Log10 (Ri/R2),
where
TL = transmission loss in dB;

B = transmission loss coefficient;

R; = the distance of the modeled SPL from
the driven pile; and

R, = the distance from the driven pile of the
initial measurement.

The recommended TL coefficient for
most nearshore environments is the
practical spreading value of 15. This

value results in an expected propagation
environment that would lie between
spherical and cylindrical spreading loss
conditions, known as practical
spreading. As is common practice in
coastal waters, here we assume practical
spreading (4.5 dB reduction in sound
level for each doubling of distance) for
vibratory extraction of concrete piles, as
hydro-acoustic data for the same pile
type was not available for this project
site. Chevron conducted hydro-acoustic
monitoring for prior projects at Long
Wharf for the impact driving of 24-inch
concrete piles and vibratory driving of
36-inch steel piles. Based upon hydro-
acoustic monitoring conducted at Long
Wharf in 2018 and 2019 (AECOM 2018,
2019), Chevron calculated a
transmission loss coefficient ranging
from 14 to 20 (~4.4 dB to 8 dB per

doubling of distance). As this estimate
represents a wide range of measured
transmission loss, NMFS applied the
standard value of 15 for impact driving
of concrete piles. For vibratory driving
of 36-inch steel piles, Chevron
calculated a transmission loss
coefficient of 20.8 to 25.0 (~8 dB to 9 dB
per doubling of distance) from hydro-
acoustic monitoring conducted at Long
Wharf in 2019 (AECOM, 2019). Given
that all available data suggested a higher
transmission loss, NMFS found it
appropriate to apply this to its analysis.
NMEFS applied the lower of these two
values, 20.8 TL, to this analysis to be
conservative. The Level B harassment
zones and ensonified areas for
Chevron’s proposed activities are shown
in table 6.

TABLE 6—DISTANCE TO LEVEL B HARASSMENT THRESHOLDS AND ENSONIFIED AREAS

Source levels (dB)/ Distance to
source distance Level B Ensonified
Pile type (m) harassment area
thresholds (km2)
Peak RMS (m)
Impact Installation:
24-inch square concrete Pile .........ccooeveiiiiiiiiic 191/10 173/10 74 0.02
Vibratory Installation:
36-inch steel shell Pile ... 196/10 167/15 2,727 23.36
Vibratory Extraction:
18-iNCh CONCrete PIle ....ooiieiiie e s N/A 163/10 7,356 170
36-inch steel shell Pile ..o 196/10 167/15 2,727 17.24

Level A Harassment Thresholds—The
ensonified area associated with Level A
harassment is more technically
challenging to predict due to the need
to account for a duration component.
Therefore, NMFS developed an optional
User Spreadsheet tool to accompany the
Technical Guidance that can be used to
relatively simply predict an isopleth
distance for use in conjunction with
marine mammal density or occurrence
to help predict potential takes. We note
that because of some of the assumptions
included in the methods underlying the
optional tool, we anticipate that the
resulting isopleth estimates are typically

going to be overestimates of some
degree, which may result in an
overestimate of potential take by Level
A harassment. However, this optional
tool offers the best way to estimate
isopleth distances when more
sophisticated modeling methods are not
available or practical. For stationary
sources, such as pile driving activities,
the optional User Spreadsheet tool
predicts the closest distance at which a
stationary animal would not be
expected to incur PTS if the sound
source traveled by the stationary animal
in a straight line at a constant speed.
The isopleths generated by the User

Spreadsheet used the same TL
coefficients as the Level B harassment
zone calculations, as indicated above for
each activity type. Inputs used in the
User Spreadsheet (e.g., number of piles
per day, duration and/or strikes per
pile) are presented in table 1. The
maximum RMS SPL/SEL SPL as well as
peak SPL and resulting isopleths are
reported below in table 7. The RMS SPL
value was used to calculate Level A
harassment isopleths for vibratory pile
driving and extraction activities, while
the single strike SEL SPL value was
used to calculate Level A isopleths for
impact pile driving activity.

TABLE 7—DISTANCE TO LEVEL A HARASSMENT THRESHOLDS FOR EACH MARINE MAMMAL HEARING GROUP

Source levels (dB)/ Distances to Level A harassment threshold
source distance (m)
Pile type (m)
Lf Mf Hf Phocid Otariid
Peak RMS/SEL cetaceans cetaceans cetaceans pinnipeds pinnipeds

Impact Installation:

24-inch square concrete pile ........ 191/10 | 161/10 SEL .... 31.3 1.1 37.3 16.8 1.2
Vibratory Installation:

36-inch steel shell pile .................. 196/10 | 167/15 RMS ... 15.9 2.8 21 111 1.6
Vibratory Extraction:

18-inch concrete pile .................... N/A | 163/10 RMS ... 3.4 0.3 5 2.1 0.1
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TABLE 7—DISTANCE TO LEVEL A HARASSMENT THRESHOLDS FOR EACH MARINE MAMMAL HEARING GROUP—Continued

Pile type

Source levels (dB)/
source distance

(m)

Distances to Level A harassment threshold

(m)

Lf Mf

Peak

RMS/SEL cetaceans

cetaceans

Hf Phocid
cetaceans pinnipeds

Otariid
pinnipeds

36-inch steel shell pile

196/10

167/15 RMS ... 15.9

2.8 21 111 1.6

Lf = low frequency, Mf = mid-frequency, Hf = high frequency.

Marine Mammal Occurrence

In this section we provide information
about the occurrence of marine
mammals, including density or other
relevant information, that will inform
the take calculations.

Harbor seal—Limited at-sea densities
are available for Pacific harbor seals in
the Bay. To estimate the number of
harbor seals potentially taken by Level
B harassment, take estimates were
developed based upon annual surveys
of haul outs in the Bay conducted by the
National Park Service (NPS) (Codde and
Allen 2013, 2015, 2017, 2020; Codde,
2020). Harbor seals spend more time
hauled out and enter the water later in
the evening during molting season
(NPS, 2014). The molting season occurs
from June—July and overlaps with the
construction period of June-November,
therefore, haul out counts may provide
the most accurate estimates of harbor
seals in the area during that time. Due
to the close proximity of Castro Rocks
to the project area, Chevron used the
highest mean value of harbor seals
observed hauled out at Castro Rocks
during the molting season in any recent
NPS annual survey. The highest mean
number of harbor seals was recorded in
2019 as 237 seals. There are no
systematic counts available to estimate
the number of seals that may be in the
water near Long Wharf at any given time
and the number of seals hauled out on
Castro Rocks may vary based upon time
of day, tide, and seal activity. Therefore,
the analysis assumes that all 237 seals
could swim into the Level B harassment
zone each day that pile driving is
occurring.

California sea lion—Although there
are no haul out sites for California sea
lions in close proximity to the project
area, sea lions have consistently been
sighted in the Bay while monitoring
during past construction projects
(AECOM 2019, 2020, 2021, 2022;
Caltrans, 2017). As limited data is
available on the occurrences of
California sea lions in the Bay, NMFS
used PSO monitoring data from
previous stages of the LWMEP (AECOM,
2019, 2020, 2021) and Year 1 of the
Point Orient Wharf Removal (POWR)
project (AECOM, 2022) to generate a

daily occurrence rate. NMFS calculated

daily occurrence rate using the

following equation:

Daily occurrence rate = Total number of
animals sighted/Total monitoring
days

From 2018-2022, a total of 73 days of
monitoring occurred across all projects
during the seasonal window of June
through November. During this time, 13
sea lions were sighted. Based upon
sightings and monitoring days, we
calculated a daily occurrence rate of
0.18 sea lions per day.

San Francisco has received a record
amount of rainfall since July 1, 2022
(Bay City News, 2023), indicating that
increased freshwater inflow into the Bay
could be expected this year. The Bay
did not experience similar freshwater
inflow during the LWMEP and POWR
years of 2018-2022. As the impacts of
increased freshwater flow into the
project area on California sea lion
occurrences are unclear, and this
increased freshwater input did not
occur during prior monitoring years, we
conservatively used a daily occurrence
rate of California sea lions, 1 sea lion
per day, to estimate take.

Harbor porpoise—The harbor
porpoise population has been growing
over time in the Bay (Stern et al., 2017).
Although commonly sighted in the
vicinity of Angel Island and the Golden
Gate Bridge, approximately 6 and 12
kilometers (3.7 and 7.5 miles,
respectively) southwest of the Wharf,
individuals may use other areas of
central the Bay (Keener, 2011), as well
as the project area. As limited data is
available on the occurrences of harbor
porpoises in the Bay, NMFS used PSO
monitoring data from previous stages of
the LWMEP (AECOM, 2019, 2020, 2021)
and Year 1 of the Point Orient Wharf
Removal (POWR) project (AECOM,
2022) to generate a daily occurrence
rate. NMFS calculated the daily
occurrence rate according to the same
methods for calculating the daily
occurrence rate for California sea lions,
as described above. From 2018-2022, a
total of 16 harbor porpoises were
sighted on 73 monitoring days, resulting
in a daily occurrence rate of 0.22 harbor
porpoises per day. Due to the impacts of

increased freshwater inflow into the Bay
(Bay City News, 2023) resulting from
elevated rainfall being unclear, we
conservatively used a higher daily
occurrence rate of harbor porpoises, 1
porpoise per day, to estimate take.

Gray whale—Gray whales are often
sighted in the Bay during February and
March, however, pile driving activities
are not planned to occur during this
time. Prior monitoring reports for
similar projects occurring during the
same work windows did not document
gray whales in the area (AECOM 2019,
2020, 2021). Limited sightings of gray
whales in the Bay include strandings
(Bartlett 2022; TMMC, 2019) and whale
watch reports (Bartlett, 2022). At-sea
densities and regular observational data
for gray whales in the Bay during the
planned project time are not available.
Although unlikely during the time
planned for in-water construction
activities, Chevron conservatively
estimated that up to two gray whales
may occur in the project area.

Bottlenose dolphin—The numbers of
dolphins in the Bay have been
increasing over the years (Perlman,
2017; Szczepaniak et al., 2013), and a
recent study determined that bottlenose
dolphins have expanded their range to
include coastal waters north and south
of the Bay (Keener et al., 2023). In the
Bay, dolphins have been sighted in the
vicinity of the Golden Gate Bridge,
around Yerba Buena and Angel Islands,
and in the central Bay as far east as
Alameda and Point Richard (Keener et
al., 2023). Although dolphins may occur
in the Bay year-round, occurrence
estimates are limited. Chevron
estimated that one group of dolphins
may enter the Bay once per month.
Weller et al. (2016) estimated an average
group size for coastal bottlenose
dolphins to be approximately 8.2
dolphins.

Northern elephant seal—Small
numbers of elephant seals may haul out
or strand within the central Bay
(Hernandez, 2020). Previous monitoring,
however, has shown northern elephant
seal densities to be very low in the area
and, based upon seasonality of
occurrences, northern elephant seals
would be unlikely to occur in the
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project area during the proposed project
activities. Additionally, northern
elephant seals were not observed during
pile driving monitoring for the LWMEP
from 2018-2021 (AECOM, 2018, 2019,
2020, 2021) nor for the Point Orient
Wharf Removal in 2022 (AECOM, 2022),
which was located just north of the
proposed project area. While it is
unlikely that northern elephant seals
would occur in the project area during
the months in which work is proposed,
Chevron conservatively estimated that
one northern elephant seal could enter
the project area once every 3 days
during in-water construction activities
resulting in a total of 10 northern
elephant seals.

Northern fur seal—The presence of
northern fur seals in depends upon
oceanic conditions, as more fur seals are
more likely to range in the Bay in search
of food and strand during El Nifio
events (TMMC, 2016). Equatorial sea
surface temperatures of the Pacific
Ocean have been below average across
most of the Pacific. La Nifia conditions
are likely to remain into the spring 2023
after which conditions are expected to
become more neutral. However, it is
unlikely El Nifo conditions would
develop later in 2023 (NOAA, 2022).
Northern fur seals were not observed
during prior LWMEP monitoring

(AECOM, 2019, 2020, 2021) nor during
the POWRP monitoring (AECOM, 2022).
While it is unlikely that northern fur
seals would occur in the project areas
during in-water activities, Chevron
conservatively estimated that a
maximum of 10 northern fur seals could
occur enter the project area.

Take Estimation

Here we describe how the information
provided above is synthesized to
produce a quantitative estimate of the
take that is reasonably likely to occur
and proposed for authorization.

Take estimate calculations vary by
species. To calculate take by Level B
harassment for harbor seals, California
sea lions, and harbor porpoises, NMFS
multiplied the daily occurrence
estimates described in the Marine
Mammal Occurrence section by the
number of project days (table 8).

For bottlenose dolphins, Chevron
estimated, and NMFS concurs, that one
group of 8 bottlenose dolphins may be
taken by Level B harassment every
month of the project. Therefore,
Chevron requested, and NMFS proposes
to authorize, 32 takes of bottlenose
dolphins by Level B harassment.

Chevron based requested take by
Level B harassment for gray whales
upon total daily occurrence estimates

during the project period. Chevron
conservatively estimated, and NMFS
concurs, that 2 gray whales may enter
the project area per year. Therefore,
Chevron requested, and NMFS proposes
to authorize, 2 takes of gray whales by
Level B harassment (table 8).

For northern elephant seals, Chevron
conservatively estimated, and NMFS
concurs, that one northern elephant seal
could enter the project area once every
3 days during in-water construction
activities. Therefore, Chevron requested,
and NMFS proposes to authorize, 10
takes of northern elephant seals by
Level B harassment (table 8).

Based upon prior occurrences in the
Bay, Chevron conservatively estimated,
and NMFS concurs, that a maximum of
10 northern fur seals could occur in the
project area during the in-water
construction activity period. Therefore,
Chevron requested, and NMFS proposes
to authorize 10 takes of northern fur
seals by Level B harassment (table 8).

Chevron did not request, nor is NMFS
proposing to authorize, take by Level A
harassment. For all pile driving
activities, Chevron proposed to
implement shutdown zones (described
further in the Proposed Mitigation
section) that would be expected to
effectively prevent take by Level A
harassment.

TABLE 8—ESTIMATED TAKE BY LEVEL B HARASSMENT PROPOSED FOR AUTHORIZATION AND ESTIMATED TAKE AS A

PERCENTAGE OF THE POPULATION

Estimated take by Level B harassment
proposed for authorization Estimated take
Species Expected occurrence as a percentage
Impact Vibratory Total of population
install install/extract
Harbor seal ......cccccoeeeeviinieneeenn. 237 seals per day ......ccccovceeeeiiieeeniieeeene 4,977 2,133 7,110 23
Sea lion ..o 1sealionperday ! ....ccooooeiiiiicnninnenne 21 9 30 0.012
Harbor porpoise ..... 1 harbor porpoise per day ' ........... 21 9 30 0.39
Bottlenose dolphin .. Up to 8 dolphins once per month .. N/A N/A 32 1.77
Gray whale .................... 2 whales over project duration ...... N/A N/A 2 0.007
Northern elephant seal .. 1 seal every 3 days ........cccce..... N/A N/A 10 0.005
Northern fur seal ..........ccccceeee. 10 seals over project duration ................ N/A N/A 10 0.071

1 Rounded daily occurrence to one individual per day.

Proposed Mitigation

In order to issue an IHA under section
101(a)(5)(D) of the MMPA, NMFS must
set forth the permissible methods of
taking pursuant to the activity, and
other means of effecting the least
practicable impact on the species or
stock and its habitat, paying particular
attention to rookeries, mating grounds,
and areas of similar significance, and on
the availability of the species or stock
for taking for certain subsistence uses
(latter not applicable for this action).
NMFS regulations require applicants for
incidental take authorizations to include

information about the availability and
feasibility (economic and technological)
of equipment, methods, and manner of
conducting the activity or other means
of effecting the least practicable adverse
impact upon the affected species or
stocks, and their habitat (50 CFR
216.104(a)(11)).

In evaluating how mitigation may or
may not be appropriate to ensure the
least practicable adverse impact on
species or stocks and their habitat, as
well as subsistence uses where
applicable, NMFS considers two
primary factors:

(1) The manner in which, and the
degree to which, the successful
implementation of the measure(s) is
expected to reduce impacts to marine
mammals, marine mammal species or
stocks, and their habitat. This considers
the nature of the potential adverse
impact being mitigated (likelihood,
scope, range). It further considers the
likelihood that the measure would be
effective if implemented (probability of
accomplishing the mitigating result if
implemented as planned), the
likelihood of effective implementation
(probability implemented as planned),
and;



Federal Register/Vol. 88, No. 62/Friday, March 31, 2023/ Notices

19263

(2) The practicability of the measures
for applicant implementation, which
may consider such things as cost, and
impact on operations.

Chevron must follow mitigation
measures as specified below.

Chevron must ensure that
construction supervisors and crews, the
monitoring team, and relevant Chevron
staff are trained prior to the start of all
pile driving activities, so that
responsibilities, communication
procedures, monitoring protocols, and
operational procedures are clearly
understood. New personnel joining
during the project must be trained prior
to commencing work.

Shutdown Zones

Chevron must establish shutdown
zones for all pile driving activities. The
purpose of a shutdown zone is generally
to define an area within which
shutdown of the activity would occur
upon sighting of a marine mammal (or
in anticipation of an animal entering the
defined area). Shutdown zones would
be based upon the Level A harassment
zone for each pile size/type and driving

method where applicable, as shown in
table 7. A minimum shutdown zone of
10 m would be required for all in-water
construction activities to avoid physical
interaction with marine mammals. For
pile driving, the radii of the shutdown
zones are rounded to the next largest 10
m interval in comparison to the Level A
harassment zone for each activity type.
If a marine mammal is observed
entering or within a shutdown zone
during pile driving activity, the activity
must be stopped until there is visual
confirmation that the animal has left the
zone or the animal is not sighted for a
period of 15 minutes. Proposed
shutdown zones for each activity type
are shown in table 9.

All marine mammals would be
monitored in the Level B harassment
zones and throughout the area as far as
visual monitoring can take place. If a
marine mammal enters the Level B
harassment zone, in-water activities
would continue and PSOs would
document the animal’s presence within
the estimated harassment zone.

Chevron would also establish
shutdown zones for all marine

mammals for which take has not been
authorized or for which incidental take
has been authorized but the authorized
number of takes has been met. These
zones would be equivalent to the Level
B harassment zones for each activity. If
a marine mammal species for which
take is not authorized or a species for
which incidental take has been
authorized but the authorized number of
takes has been met enters the shutdown
zone, all in-water activities would cease
until the animal leaves the zone or has
not been observed for at least 1 hour,
and NMFS would be notified about
species and precautions taken. Pile
removal would proceed if the animal is
observed to leave the Level B
harassment zone or if 1 hour has passed
since the last observation.

If shutdown and/or clearance
procedures would result in an imminent
safety concern, as determined by
Chevron or its designated officials, the
in-water activity would be allowed to
continue until the safety concern has
been addressed, and the animal would
be continuously monitored.

TABLE 9—PROPOSED SHUTDOWN ZONES BY ACTIVITY TYPE

Shutdown zones
i (m)?
Method Pile type
LF MF HF PW ow
Pile removal activities:
Vibratory extract ........... 36-inch steel pile ................ 20 10 30 20 10
18-inch concrete pile 10 10 10 10 10
Pile installation activities:
Impact install ................ 24-inch square concrete 40 10 40 20 10
pile.
Vibratory install ............ 36-inch steel pile ................ 20 10 30 20 10

1 Observers would monitor as far as the eye can see.

Protected Species Observers

The placement of PSOs during all pile
driving activities (described in the
Proposed Monitoring and Reporting
section) would ensure that the entire
shutdown zone is visible. Should
environmental conditions deteriorate
such that the entire shutdown zone
would not be visible (e.g., fog, heavy
rain), pile driving would be delayed
until the PSO is confident marine
mammals within the shutdown zone
could be detected.

PSOs would monitor the full
shutdown zones and the Level B
harassment zones to the extent
practicable. Monitoring zones provide
utility for observing by establishing
monitoring protocols for areas adjacent
to the shutdown zones. Monitoring
zones enable observers to be aware of
and communicate the presence of
marine mammals in the project areas

outside the shutdown zones and thus
prepare for a potential cessation of
activity should the animal enter the
shutdown zone.

Pre- and Post-Activity Monitoring

Monitoring must take place from 30
minutes prior to initiation of pile
driving activities (i.e., pre-clearance
monitoring) through 30 minutes post-
completion of pile driving. Prior to the
start of daily in-water construction
activity, or whenever a break in pile
driving of 30 minutes or longer occurs,
PSOs would observe the shutdown and
monitoring zones for a period of 30
minutes. The shutdown zone would be
considered cleared when a marine
mammal has not been observed within
the zone for a 30-minute period. If a
marine mammal is observed within the
shutdown zones listed in table 10, pile
driving activity would be delayed or

halted. If work ceases for more than 30
minutes, the pre-activity monitoring of
the shutdown zones would commence.
A determination that the shutdown zone
is clear must be made during a period

of good visibility (i.e., the entire
shutdown zone and surrounding waters
must be visible to the naked eye).

Soft-Start Procedures

Soft-start procedures provide
additional protection to marine
mammals by providing warning and/or
giving marine mammals a chance to
leave the area prior to the hammer
operating at full capacity. For impact
pile driving, contractors would be
required to provide an initial set of three
strikes from the hammer at reduced
energy, followed by a 30-second waiting
period, then two subsequent reduced-
energy strike sets. Soft-start would be
implemented at the start of each day’s
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impact pile driving and at any time
following cessation of impact pile
driving for a period of 30 minutes or
longer.

Bubble Curtain

A bubble curtain must be employed
during all impact pile installation of the
24-inch square concrete piles to
interrupt the acoustic pressure and
reduce impact on marine mammals. The
bubble curtain must distribute air
bubbles around 100 percent of the piling
circumference for the full depth of the
water column. The lowest bubble ring
must be in contact with the mudline for
the full circumference of the ring. The
weights attached to the bottom ring
must ensure 100 percent substrate
contact. No parts of the ring or other
objects may prevent full substrate
contact. Air flow to the bubblers must
be balanced around the circumference
of the pile.

Based on our evaluation of the
applicant’s proposed measures, NMFS
has preliminarily determined that the
proposed mitigation measures provide
the means of effecting the least
practicable impact on the affected
species or stocks and their habitat,
paying particular attention to rookeries,
mating grounds, and areas of similar
significance.

Proposed Monitoring and Reporting

In order to issue an IHA for an
activity, section 101(a)(5)(D) of the
MMPA states that NMFS must set forth
requirements pertaining to the
monitoring and reporting of such taking.
The MMPA implementing regulations at
50 CFR 216.104(a)(13) indicate that
requests for authorizations must include
the suggested means of accomplishing
the necessary monitoring and reporting
that would result in increased
knowledge of the species and of the
level of taking or impacts on
populations of marine mammals that are
expected to be present while conducting
the activities. Effective reporting is
critical both to compliance as well as
ensuring that the most value is obtained
from the required monitoring.

Monitoring and reporting
requirements prescribed by NMFS
should contribute to improved
understanding of one or more of the
following:

e Occurrence of marine mammal
species or stocks in the area in which
take is anticipated (e.g., presence,
abundance, distribution, density);

e Nature, scope, or context of likely
marine mammal exposure to potential
stressors/impacts (individual or
cumulative, acute or chronic), through
better understanding of: (1) action or

environment (e.g., source
characterization, propagation, ambient
noise); (2) affected species (e.g., life
history, dive patterns); (3) co-occurrence
of marine mammal species with the
activity; or (4) biological or behavioral
context of exposure (e.g., age, calving or
feeding areas);

e Individual marine mammal
responses (behavioral or physiological)
to acoustic stressors (acute, chronic, or
cumulative), other stressors, or
cumulative impacts from multiple
stressors;

o How anticipated responses to
stressors impact either: (1) long-term
fitness and survival of individual
marine mammals; or (2) populations,
species, or stocks;

¢ Effects on marine mammal habitat
(e.g., marine mammal prey species,
acoustic habitat, or other important
physical components of marine
mammal habitat); and,

e Mitigation and monitoring
effectiveness.

Visual Monitoring

Marine mammal monitoring must be
conducted in accordance with the
conditions in this section, the
Monitoring Plan, and this IHA. Marine
mammal monitoring during pile driving
activities would be conducted by PSO’s
meeting NMFS’ standards and in a
manner consistent with the following:

e PSOs must be independent of the
activity contractor (for example,
employed by a subcontractor) and have
no other assigned tasks during
monitoring periods;

e At least one PSO would have prior
experience performing the duties of a
PSO during construction activity
pursuant to a NMFS-issued incidental
take authorization;

e Other PSOs may substitute other
relevant experience, education (degree
in biological science or related field), or
training for prior experience performing
the duties of a PSO during construction
activity pursuant to a NMFS-issued
incidental take authorization;

e Where a team of three or more PSOs
is required, a lead observer or
monitoring coordinator must be
designated. The lead observer must have
prior experience performing the duties
of a PSO during construction activity
pursuant to a NMFS-issued incidental
take authorization; and

e PSOs must be approved by NMFS
prior to beginning any activity subject to
the THA.

PSOs should have the following
additional qualifications:

o Ability to conduct field
observations and collect data according
to assigned protocols;

e Experience or training in the field
identification of marine mammals,
including the identification of
behaviors;

e Sufficient training, orientation, or
experience with the construction
operation to provide for personal safety
during observations;

e Writing skills sufficient to prepare a
report of observations including but not
limited to the number and species of
marine mammals observed; dates and
times when in-water construction
activities were conducted; dates, times,
and reason for implementation of
mitigation (or why mitigation was not
implemented when required); and
marine mammal behavior; and

¢ Ability to communicate orally, by
radio or in person, with project
personnel to provide real-time
information on marine mammals
observed in the area as necessary.

Chevron would have at least two
PSOs stationed at the best possible
vantage points in the project area to
monitor during all pile driving
activities. Monitoring would occur from
elevated locations along the shoreline or
on barges where the entire shutdown
zones and monitoring zones are visible.
PSOs would be equipped with high
quality binoculars for monitoring and
radios or cells phones for maintaining
contact with work crews. Monitoring
would be conducted 30 minutes before,
during, and 30 minutes after all in water
construction activities. In addition,
PSOs would record all incidents of
marine mammal occurrence, regardless
of distance from activity, and would
document any behavioral reactions in
concert with distance from piles being
driven or removed. Pile driving
activities include the time to install or
remove a single pile or series of piles,
as long as the time elapsed between uses
of the pile driving equipment is no more
than 30 minutes.

In addition to monitoring on days that
construction would occur, as proposed
by the applicant, Chevron would
conduct biological monitoring within
one week ahead of the project’s start
date to establish baseline observation.
These observation periods would
encompass different tide levels at
different hours of the day.

Data Collection

Chevron would record detailed
information about implementation of
shutdowns, counts and behaviors (if
possible) of all marine mammal species
observed, times of observations,
construction activities that occurred,
any acoustic and visual disturbances,
and weather conditions. PSOs would



Federal Register/Vol. 88, No. 62/Friday, March 31, 2023/ Notices

19265

use approved data forms to record the
following information:

e Date and time that permitted
construction activity begins and ends;

e Type of pile removal activities that
take place;

e Weather parameters (e.g., percent
cloud cover, percent glare, visibility, air
temperature, tide level, Beaufort sea
state);

e Species counts, and, if possible, sex
and age classes of any observed marine
mammal species;

e Marine mammal behavior patterns,
including bearing and direction of
travel;

e Any observed behavioral reactions
just prior to, during, or after
construction activities;

e Location of marine mammal,
distance from observer to the marine
mammal, and distance from pile driving
activities to marine mammals;

e Whether an observation required
the implementation of mitigation
measures, including shutdown
procedures and the duration of each
shutdown; and

¢ Any acoustic or visual disturbances
that take place.

Reporting

Chevron must submit a draft marine
mammal monitoring report to NMFS
within 90 days after the completion of
pile driving activities, or 60 days prior
to the requested issuance of any future
THAs for the project, or other projects at
the same location, whichever comes
first. A final report must be prepared
and submitted within 30 calendar days
following receipt of any NMFS
comments on the draft report. If no
comments are received from NMFS
within 30 calendar days of receipt of the
draft report, the report shall be
considered final. The marine mammal
report would include an overall
description of work completed, a
narrative regarding marine mammal
sightings, and associated PSO data
sheets and/or raw sighting data.
Specifically, the report would include:

e Dates and times (begin and end) of
all marine mammal monitoring;

¢ Construction activities occurring
during each daily observation period,
including: (a) How many and what type
of piles were driven or removed and the
method (i.e., impact or vibratory); and
(b) the total duration of time for each
pile (vibratory driving) number of
strikes for each pile (impact driving);

¢ PSO locations during marine
mammal monitoring; and

¢ Environmental conditions during
monitoring periods (at beginning and
end of PSO shift and whenever
conditions change significantly),

including Beaufort sea state and any
other relevant weather conditions
including cloud cover, fog, sun glare,
and overall visibility to the horizon, and
estimated observable distance.

For each observation of a marine
mammal, the following would be
recorded:

e Name of PSO who sighted the
animal(s) and PSO location and activity
at time of sighting;

o Time of sighting;

e Identification of the animal(s) (e.g.,
genus/species, lowest possible
taxonomic level, or unidentified), PSO
confidence in identification, and the
composition of the group if there is a
mix of species;

¢ Distance and location of each
observed marine mammal relative to
pile being driven or removed for each
sighting;

e Estimated number of animals (min/
max/best estimate);

o Estimated number of animals by
cohort (adults, juveniles, neonates,
group composition, etc.);

o Description of any marine mammal
behavioral observations (e.g., observed
behaviors such as feeding or traveling),
including an assessment of behavioral
responses thought to have resulted from
the activity (e.g., no response or changes
in behavioral state such as ceasing
feeding, changing direction, flushing, or
breaching); and

e Animal’s closest point of approach
and estimated time spent within the
harassment zone.

Additionally, Chevron must include
the following information in the report:

¢ Number of marine mammals
detected within the harassment zones,
by species; and

e Detailed information about any
implementation of any mitigation
triggered (e.g., shutdowns and delays), a
description of specific actions that
ensured, and resulting changes in
behavior of the animal(s), if any.

In the event that personnel involved
in the construction activities discover
an injured or dead marine mammal,
Chevron would report the incident to
the Office of Protected Resources (OPR)
(PR.ITP.MonitoringReports@noaa.gov),
NMFS and to the West Coast regional
stranding network (866—767—-6114) as
soon as feasible. If the death or injury
was clearly caused by the specified
activity, Chevron would immediately
cease the specified activities until
NMFS is able to review the
circumstances of the incident and
determine what, if any, additional
measures are appropriate to ensure
compliance with the terms of the IHAs.
Chevron would not resume their
activities until notified by NMFS.

The report would include the
following information:

e Time, date, and location (latitude/
longitude) of the first discovery (and
updated location information if known
and applicable);

e Species identification (if known) or
description of the animal(s) involved;

e Condition of the animal(s)
(including carcass condition if the
animal is dead);

e Observed behaviors of the
animal(s), if alive;

e If available, photographs or video
footage of the animal(s); and

e General circumstances under which
the animal was discovered.

Negligible Impact Analysis and
Determination

NMEF'S has defined negligible impact
as an impact resulting from the
specified activity that cannot be
reasonably expected to, and is not
reasonably likely to, adversely affect the
species or stock through effects on
annual rates of recruitment or survival
(50 CFR 216.103). A negligible impact
finding is based on the lack of likely
adverse effects on annual rates of
recruitment or survival (i.e., population-
level effects). An estimate of the number
of takes alone is not enough information
on which to base an impact
determination. In addition to
considering estimates of the number of
marine mammals that might be “taken”
through harassment, NMFS considers
other factors, such as the likely nature
of any impacts or responses (e.g.,
intensity, duration), the context of any
impacts or responses (e.g., critical
reproductive time or location, foraging
impacts affecting energetics), as well as
effects on habitat, and the likely
effectiveness of the mitigation. We also
assess the number, intensity, and
context of estimated takes by evaluating
this information relative to population
status. Consistent with the 1989
preamble for NMFS’ implementing
regulations (54 FR 40338; September 29,
1989), the impacts from other past and
ongoing anthropogenic activities are
incorporated into this analysis via their
impacts on the baseline (e.g., as
reflected in the regulatory status of the
species, population size and growth rate
where known, ongoing sources of
human-caused mortality, or ambient
noise levels).

To avoid repetition, the discussion of
our analysis applies to all the species
listed in table 2, given that the
anticipated effects of this activity on
these different marine mammal stocks
are expected to be similar. There is little
information about the nature or severity
of the impacts, or the size, status, or
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structure of any of these species or
stocks that would lead to a different
analysis for this activity.

Level A harassment is extremely
unlikely given the small size of the
Level A harassment isopleths and the
required mitigation measures designed
to minimize the possibility of injury to
marine mammals. No serious injury or
mortality is anticipated given the nature
of the activity.

Pile driving activities have the
potential to disturb or displace marine
mammals. Specifically, the project
activities may result in take, in the form
of Level B harassment from underwater
sounds generated from impact and
vibratory pile driving activities.
Potential takes could occur if
individuals move into the ensonified
zones when these activities are
underway.

The takes by Level B harassment
would be due to potential behavioral
disturbance. The potential for
harassment is minimized through
construction methods and the
implementation of planned mitigation
strategies (see Proposed Mitigation
section).

Take would occur within a limited,
confined area of each stock’s range.
Further, the amount of take authorized
is extremely small when compared to
stock abundance.

No marine mammal stocks for which
take is proposed are listed as threatened
or endangered under the ESA or
determined to be strategic or depleted
under the MMPA. The relatively low
marine mammal occurrences in the area,
small shutdown zones, and planned
monitoring make injury takes of marine
mammals unlikely. The shutdown zones
would be thoroughly monitored before
the pile driving activities begin, and
activities would be postponed if a
marine mammal is sighted within the
shutdown zone. There is a high
likelihood that marine mammals would
be detected by trained observers under
environmental conditions described for
the project. Limiting construction
activities to daylight hours would also
increase detectability of marine
mammals in the area. Therefore, the
mitigation and monitoring measures are
expected to eliminate the potential for
injury and Level A harassment as well
as reduce the amount and intensity of
Level B behavioral harassment.
Furthermore, the pile driving activities
analyzed here are similar to, or less
impactful than, numerous construction
activities conducted in other similar
locations which have occurred with no
reported injuries or mortality to marine
mammals, and no known long-term

adverse consequences from behavioral
harassment.

Anticipated and authorized takes are
expected to be limited to short-term
Level B harassment (behavioral
disturbance) as construction activities
would occur intermittently over the
course of 30 days. Effects on individuals
taken by Level B harassment, based
upon reports in the literature as well as
monitoring from other similar activities,
may include increased swimming
speeds, increased surfacing time,
increased haul out time by pinnipeds, or
decreased foraging (e.g., Thorson and
Reyff, 2006; NAVFAC SW, 2018b).
Individual animals, even if taken
multiple times, would likely move away
from the sound source and be
temporarily displaced from the area due
to elevated noise level during pile
removal. Marine mammals could also
experience TTS if they move into the
Level B harassment zone. TTS is a
temporary loss of hearing sensitivity
when exposed to loud sound, and the
hearing threshold is expected to recover
completely within minutes to hours.
Thus, it is not considered an injury.
While TTS could occur, it is not
considered a likely outcome of this
activity. Repeated exposures of
individuals to levels of sounds that
could cause Level B harassment are
unlikely to considerably significantly
disrupt foraging behavior or result in
significant decrease in fitness,
reproduction, or survival for the affected
individuals. In all, there would be no
adverse impacts to the stock as a whole.

As previously described, a UME has
been declared for Eastern Pacific gray
whales. However, we do not expect
proposed takes for authorization in this
action to exacerbate the ongoing UME.
As mentioned previously, no injury or
mortality is proposed for authorization,
and take by Level B harassment is
limited (2 takes over the duration of the
project). Therefore, we do not expect the
proposed take authorization to
compound the ongoing UME.

The project is not expected to have
significant adverse effects on marine
mammal habitat. There are no known
Biologically Important Areas (BIAs) or
ESA-designated critical habitat within
the project area, and the activities
would not permanently modify existing
marine mammal habitat. Although
harbor seal haul out sites are located in
the Bay, hauled out seals are not likely
to be impacted. PSOs during the seismic
retrofit of the Richmond Bridge did not
note any decline in use by harbor seals
at Castro Rocks, a haul out site which
is approximately 20 to 100 m from the
bridge (Greene et al., 2006) and 560 m
from the project area. In addition, any

pupping that may occur at Castro Rocks
would take place outside of the work
window for the proposed pile driving
activities. The activities may cause fish
to leave the area temporarily. This could
impact marine mammals’ foraging
opportunities in a limited portion of the
foraging range, however, due to the
short duration of activities and the
relatively small area of affected habitat,
the impacts to marine mammal habitat
are not expected to cause significant or
long-term negative consequences.

In combination, these factors, as well
as the available body of evidence from
other similar activities, demonstrate that
the potential effects of the specified
activities would have only minor, short-
term effects on individuals. The
specified activities are not expected to
impact reproduction or survival of any
individual marine mammals, much less
have impacts on annual rates of
recruitment or survival.

In summary and as described above,
the following factors primarily support
our preliminary determination that the
impacts resulting from this activity are
not expected to adversely affect any of
the species or stocks through effects on
annual rates of recruitment or survival:

¢ No serious injury, mortality, or
Level A harassment is anticipated or
proposed for authorization;

e The specified activities and
associated ensonified areas are very
small relative to the overall habitat
ranges of all species;

e The project area does not overlap
known BIAs or ESA-designated critical
habitat;

e The lack of anticipated significant
or long-term effects to marine mammal
habitat;

e The presumed efficacy of the
mitigation measures in reducing the
effects of the specified activity; and

e Monitoring reports from similar
work in the Bay have documented little
to no effect on individuals of the same
species impacted by the specified
activities.

Based on the analysis contained
herein of the likely effects of the
specified activity on marine mammals
and their habitat, and taking into
consideration the implementation of the
proposed monitoring and mitigation
measures, NMFS preliminarily finds
that the total marine mammal take from
the proposed activity would have a
negligible impact on all affected marine
mammal species or stocks.

Small Numbers

As noted previously, only take of
small numbers of marine mammals may
be authorized under sections
101(a)(5)(A) and (D) of the MMPA for
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specified activities other than military
readiness activities. The MMPA does
not define small numbers and so, in
practice, where estimated numbers are
available, NMFS compares the number
of individuals taken to the most
appropriate estimation of abundance of
the relevant species or stock in our
determination of whether an
authorization is limited to small
numbers of marine mammals. When the
predicted number of individuals to be
taken is fewer than one-third of the
species or stock abundance, the take is
considered to be of small numbers.
Additionally, other qualitative factors
may be considered in the analysis, such
as the temporal or spatial scale of the
activities.

The amount of take NMFS has
authorized is below one-third of the
estimated stock abundances for all
seven stocks (refer back to table 8). For
most stocks, the proposed take of
individuals is less than 2 percent of the
abundance of the affected stock (with
exception for harbor seals at 23 percent).
This is likely a conservative estimate
because it assumes all takes are of
different individual animals, which is
likely not the case for harbor seals,
given the nearby haulout. Some
individuals may return multiple times
in a day, but PSOs would count them as
separate takes if they cannot be
individually identified.

Based on the analysis contained
herein of the proposed activity
(including the proposed mitigation and
monitoring measures) and the
anticipated take of marine mammals,
NMFS preliminarily finds that small
numbers of marine mammals would be
taken relative to the population size of
the affected species or stocks.

Unmitigable Adverse Impact Analysis
and Determination

There are no relevant subsistence uses
of the affected marine mammal stocks or
species implicated by this action.
Therefore, NMFS has determined that
the total taking of affected species or
stocks would not have an unmitigable
adverse impact on the availability of
such species or stocks for taking for
subsistence purposes.

Endangered Species Act

Section 7(a)(2) of the Endangered
Species Act of 1973 (ESA: 16 U.S.C.
1531 et seq.) requires that each Federal
agency insure that any action it
authorizes, funds, or carries out is not
likely to jeopardize the continued
existence of any endangered or
threatened species or result in the
destruction or adverse modification of
designated critical habitat. To ensure

ESA compliance for the issuance of
IHAs, NMFS consults internally
whenever we propose to authorize take
for endangered or threatened species.
No incidental take of ESA-listed
species is proposed for authorization or
expected to result from this activity.
Therefore, NMFS has determined that
formal consultation under section 7 of
the ESA is not required for this action.

Proposed Authorization

As aresult of these preliminary
determinations, NMFS proposes to issue
an IHA to Chevron’s for conducting pile
driving activities in San Francisco Bay
from June 1, 2023 through November 30,
2023, provided the previously
mentioned mitigation, monitoring, and
reporting requirements are incorporated.
A draft of the proposed ITHA can be
found at: https://
www.fisheries.noaa.gov/national/
marine-mammal-protection/incidental-
take-authorizations-construction-
activities.

Request for Public Comments

We request comment on our analyses,
the proposed authorization, and any
other aspect of this notice of proposed
IHA for the proposed construction
project. We also request comment on the
potential renewal of this proposed THA
as described in the paragraph below.
Please include with your comments any
supporting data or literature citations to
help inform decisions on the request for
this IHA or a subsequent renewal IHA.

On a case-by-case basis, NMFS may
issue a one-time, 1 year renewal IHA
following notice to the public providing
an additional 15 days for public
comments when (1) up to another year
of identical or nearly identical activities
as described in the Description of
Proposed Activities section of this
notice is planned or (2) the activities as
described in the Description of
Proposed Activities section of this
notice would not be completed by the
time the IHA expires and a renewal
would allow for completion of the
activities beyond that described in the
Dates and Duration section of this
notice, provided all of the following
conditions are met:

¢ A request for renewal is received no
later than 60 days prior to the needed
renewal IHA effective date (recognizing
that the renewal IHA expiration date
cannot extend beyond one year from
expiration of the initial IHA).

e The request for renewal must
include the following:

(1) An explanation that the activities
to be conducted under the requested
renewal IHA are identical to the
activities analyzed under the initial

IHA, are a subset of the activities, or
include changes so minor (e.g.,
reduction in pile size) that the changes
do not affect the previous analyses,
mitigation and monitoring
requirements, or take estimates (with
the exception of reducing the type or
amount of take).

(2) A preliminary monitoring report
showing the results of the required
monitoring to date and an explanation
showing that the monitoring results do
not indicate impacts of a scale or nature
not previously analyzed or authorized.

Upon review of the request for
renewal, the status of the affected
species or stocks, and any other
pertinent information, NMFS
determines that there are no more than
minor changes in the activities, the
mitigation and monitoring measures
will remain the same and appropriate,
and the findings in the initial ITHA
remain valid.

Dated: March 28, 2023.
Catherine Marzin,

Deputy Director, Office of Protected
Resources, National Marine Fisheries Service.

[FR Doc. 2023-06744 Filed 3—30-23; 8:45 am]|
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[RTID 0648—-XC873]

Marine Mammals; File No. 27246

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice; withdrawal of
application.

SUMMARY: Notice is hereby given that
Yara Bernaldo de Quirds, Ph.D.,
University of Colorado Boulder,
Boulder, CO 80309, has withdrawn an
application for a permit to receive parts
from bottlenose dolphins (Tursiops
truncatus) for scientific research.
ADDRESSES: The application and related
documents are available for review
upon written request via email to
NMFS.Pr1Comments@noaa.gov.

FOR FURTHER INFORMATION CONTACT:
Jennifer Skidmore or Shasta
McClenahan, Ph.D., (301) 427—-8401.
SUPPLEMENTARY INFORMATION: On
February 17, 2023, notice was published
in the Federal Register (88 FR 10300)
that a request for a permit to receive
bottlenose dolphin parts from the
National Marine Mammal Tissue Bank
had been submitted by the above-named
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applicant. The applicant has withdrawn
the application from further
consideration.

Dated: March 27, 2023.
Julia M. Harrison,

Chief, Permits and Conservation Division,
Office of Protected Resources, National
Marine Fisheries Service.

[FR Doc. 2023-06662 Filed 3—-30-23; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[RTID 0648—-XC885]

Mid-Atlantic Fishery Management
Council (MAFMC); Public Meeting

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice; public meeting.

SUMMARY: The Mid-Atlantic Fishery
Management Council’s Mackerel, Squid,
and Butterfish Advisory Panel will hold
a public webinar meeting.

DATES: The meeting will be held on
Wednesday, April 26, 2023, from 1 p.m.
to4 p.m.

ADDRESSES: The meeting will be held
via webinar. Connection information
will be posted to https://
www.mafmc.org/council-events.

Council address: Mid-Atlantic Fishery
Management Council, 800 N State
Street, Suite 201, Dover, DE 19901;
telephone: (302) 674—-2331;
www.mafmec.org.

FOR FURTHER INFORMATION CONTACT:
Christopher M. Moore, Ph.D., Executive
Director, Mid-Atlantic Fishery
Management Council, telephone: (302)
526-5255.

SUPPLEMENTARY INFORMATION: The Mid-
Atlantic Fishery Management Council’s
Mackerel, Squid, and Butterfish
Advisory Panel will meet via webinar to
discuss recent performance of the
butterfish and Atlantic chub mackerel
fisheries and develop Fishery
Performance Reports. These reports will
be considered by the Scientific and
Statistical Committee, the Monitoring
Committee, and the Mid-Atlantic
Fishery Management Council when
reviewing 2024 catch and landings
limits and management measures. The
results of the April 2023 Council
meeting relating to the Illex fishery and
potential follow-up to the disapproved
Illex Permit Amendment may also be
discussed.

Special Accommodations

The meeting is physically accessible
to people with disabilities. Requests for
sign language interpretation or other
auxiliary aid should be directed to
Shelley Spedden, (302) 5265251, at
least 5 days prior to the meeting date.

Authority: 16 U.S.C. 1801 et seq.

Dated: March 28, 2023.
Rey Israel Marquez,

Acting Deputy Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2023-06724 Filed 3-30-23; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[RTID 0648-XC887]

Mid-Atlantic Fishery Management
Council (MAFMC); Public Meeting

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice; public meeting.

SUMMARY: The Mid-Atlantic Fishery
Management Council’s Tilefish
Advisory Panel will hold a public
meeting.

DATES: The meeting will be held on
Thursday, April 20, 2023, from 9 a.m. to
12 p.m. For agenda details, see
SUPPLEMENTARY INFORMATION.

ADDRESSES: The meeting will be held
via webinar. Webinar connection,
agenda items, and any additional
information will be available at
www.mafmec.org/council-events.

Council address: Mid-Atlantic Fishery
Management Council, 800 N State
Street, Suite 201, Dover, DE 19901;
telephone: (302) 674—2331;
www.mafmec.org.

FOR FURTHER INFORMATION CONTACT:
Christopher M. Moore, Ph.D., Executive
Director, Mid-Atlantic Fishery
Management Council, telephone: (302)
526-5255.

SUPPLEMENTARY INFORMATION: The
purpose of this meeting is to discuss
recent performance of the blueline and
golden tilefish commercial and
recreational fisheries and develop
Fishery Performance Reports. These
reports will be considered by the
Scientific and Statistical Committee, the
Monitoring Committee, and Mid-
Atlantic Fishery Management Council
when reviewing 2024 catch and
landings limits and management

measures for blueline and golden
tilefish.

Special Accommodations

The meeting is physically accessible
to people with disabilities. Requests for
sign language interpretation or other
auxiliary aids should be directed to
Shelley Spedden at the Council Office,
(302) 5265251, at least 5 days prior to
the meeting date.

Authority: 16 U.S.C. 1801 et seq.

Dated: March 28, 2023.
Rey Israel Marquez,

Acting Deputy Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2023-06726 Filed 3—-30-23; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

Agency Information Collection
Activities; Submission to the Office of
Management and Budget (OMB) for
Review and Approval; Comment
Request; Evaluations of Coastal Zone
Management Act Programs: State
Coastal Management Programs and
National Estuarine Research Reserves

The Department of Commerce will
submit the following information
collection request to the Office of
Management and Budget (OMB) for
review and clearance in accordance
with the Paperwork Reduction Act of
1995, on or after the date of publication
of this notice. We invite the general
public and other Federal agencies to
comment on proposed, and continuing
information collections, which helps us
assess the impact of our information
collection requirements and minimize
the public’s reporting burden. Public
comments were previously requested
via the Federal Register on January 12,
2023 (88 FR 2071), during a 60-day
comment period. This notice allows for
an additional 30 days for public
comments.

Agency: National Oceanic and
Atmospheric Administration,
Commerce Department.

Title: Evaluations of Coastal Zone
Management Act (CZMA) Programs:
State Coastal Management Programs and
National Estuarine Research Reserves.

OMB Control Number: 0648—0661.

Form Number(s): None.

Type of Request: Regular submission
(revision and extension of a current
information collection).

Number of Respondents: 288.

Average Hours per Response: 72
hours per CZMA program manager’s
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evaluation; 15 minutes per partner/
stakeholder response.

Total Annual Burden Hours: 933.

Needs and Uses: This request is for
revision and extension of a currently
approved information collection. A few
questions will be rewritten to improve
the usefulness of information collected.
A new question is proposed for
inclusion that will collect information
from Coastal Zone Management Act
programs about efforts in racial equity
and engagement with underserved
communities.

The Coastal Zone Management Act of
1972, as amended (16 U.S.C. 1451 et
seq.) requires that state coastal
management programs and national
estuarine research reserves developed in
accordance with the CZMA and
approved by the Secretary of Commerce
be evaluated periodically. This request
is to collect information to accomplish
those evaluations. NOAA’s Office for
Coastal Management conducts periodic
evaluations of the 34 coastal
management programs and 30 research
reserves and produces written findings
for each evaluation. The Office for
Coastal Management has access to
documents submitted in cooperative
agreement applications, performance
reports, and certain documentation
required by the CZMA and
implementing regulations. However,
additional information from each
coastal management program and
research reserve, as well as information
from the program and reserve partners
and stakeholders with whom each
works, is necessary to evaluate against
statutory and regulatory requirements.
Different information collection subsets
are necessary for (1) coastal
management programs, (2) their partners
and stakeholders, (3) research reserves,
and (4) their partners and stakeholders.

As part of this submission, a few
questions will be modified to clarify the
information that should be provided as
part of the information requests and
questionnaires sent to the coastal
program and reserve managers. One new
question about efforts in diversity,
inclusion, equity, and accessibility will
be included for coastal program and
reserve managers. A few questions will
be revised to clarify and improve the
usefulness of responses for the partners
and stakeholders’ survey.

Given the addition of a designated
research reserve since the last renewal
of this information collection and the
anticipated designation of additional
reserves in the coming years, and an
increase in Office for Coastal
Management staff capacity to conduct
evaluations, the number of CZMA
programs to be evaluated, on average, in

the next three years will increase from
11 to 12 programs per year. This
increase in the number of programs to
be evaluated will also increase the
number of partner and stakeholder
respondents to this information
collection.

Affected Public: Business or other for-
profit organizations; not-for-profit
institutions; state, local, or tribal
government; Federal government.

Frequency: CZMA programs will
complete once every five to six years.
Program partners and stakeholders are
invited to complete one survey for
program(s) that they work with on the
same schedule as that program(s) (once
every five to six years).

Respondent’s Obligation: Mandatory
for CZMA programs; voluntary for
program partners and stakeholders.

Legal Authority: Section 312 of the
Coastal Zone Management Act, as
amended (16 U.S.C. 1458).

This information collection request
may be viewed at www.reginfo.gov.
Follow the instructions to view the
Department of Commerce collections
currently under review by OMB.

Written comments and
recommendations for the proposed
information collection should be
submitted within 30 days of the
publication of this notice on the
following website www.reginfo.gov/
public/do/PRAMain. Find this
particular information collection by
selecting ““Currently under 30-day
Review—Open for Public Comments” or
by using the search function and
entering either the title of the collection
or the OMB Control Number 0648—0661.

Sheleen Dumas,

Department PRA Clearance Officer, Office of
the Under Secretary for Economic Affairs,
Commerce Department.

[FR Doc. 2023—-06709 Filed 3-30-23; 8:45 am]
BILLING CODE 3510-JE-P

DEPARTMENT OF COMMERCE

Patent and Trademark Office
[Docket No. PTO-P-2023-0014]

Grant of Interim Extension of the Term
of U.S. Patent No. 9,314,630;
Symplicity Spyral® System, Symplicity
Spyral® Catheter, and Symplicity G3
Generator

AGENCY: United States Patent and
Trademark Office, Department of
Commerce.

ACTION: Notice of interim patent term
extension.

SUMMARY: The United States Patent and
Trademark Office has issued an order

granting a one-year interim extension of
the term of U.S. Patent No. 9,314,630
(’630 patent).

FOR FURTHER INFORMATION CONTACT: Ali
Salimi, Senior Legal Advisor, Office of
Patent Legal Administration, by
telephone at 571-272—-0909 or by email
to ali.salimi@uspto.gov.

SUPPLEMENTARY INFORMATION: 35 U.S.C.
156 generally provides that the term of
a patent may be extended for a period
of up to five years, if the patent claims

a product, or a method of making or
using a product, that has been subject to
certain defined regulatory review. 35
U.S.C. 156(d)(5) generally provides that
the term of such a patent may be
extended for no more than five interim
periods of up to one year each, if the
approval phase of the regulatory review
period is reasonably expected to extend
beyond the expiration date of the patent.

On March 23, 2023, Medtronic Ireland
Manufacturing Unlimited Company, the
owner of record of the 630 patent,
timely filed an application under 35
U.S.C. 156(d)(5) for an interim extension
of the term of the ’630 patent. The '630
patent claims a method of using the
product Symplicity Spyral® system,
which includes the Symplicity Spyral
catheter and the Symplicity G3
generator. The application for interim
patent term extension indicates that a
Premarket Approval Application (PMA)
PMA-220026 was submitted to the Food
and Drug Administration (FDA) on
March 15, 2015, and that the FDA’s
review thereof is ongoing.

Review of the interim patent term
extension application indicates that,
except for permission to market or use
the product commercially, the *630
patent would be eligible for an
extension of the patent term under 35
U.S.C. 156. Because it appears the
approval phase of the regulatory review
period will continue beyond the
expiration date of the patent, i.e., April
8, 2023, interim extension of the ’630
patent’s term under 35 U.S.C. 156(d)(5)
is appropriate.

An interim extension under 35 U.S.C.
156(d)(5) of the term of U.S. Patent No.
9,314,630 is granted for a period of one
year from the expiration date of the ’630
patent.

Robert Bahr,

Deputy Commissioner for Patents, United
States Patent and Trademark Office.

[FR Doc. 2023—-06665 Filed 3—30-23; 8:45 am]
BILLING CODE 3510-16-P
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COMMITTEE FOR PURCHASE FROM
PEOPLE WHO ARE BLIND OR
SEVERELY DISABLED

Procurement List; Proposed Additions
and Deletions

AGENCY: Committee for Purchase From
People Who Are Blind or Severely
Disabled.

ACTION: Proposed additions to and
deletions from the Procurement List.

SUMMARY: The Committee is proposing
to add service(s) to the Procurement List
that will be furnished by nonprofit
agencies employing persons who are
blind or have other severe disabilities,
and deletes product(s) previously
furnished by such agencies.

DATES: Comments must be received on
or before: April 30, 2023.

ADDRESSES: Committee for Purchase
From People Who Are Blind or Severely
Disabled, 355 E Street SW, Suite 325,
Washington, DC 20024.

FOR FURTHER INFORMATION CONTACT: For
further information or to submit
comments contact: Michael R.
Jurkowski, Telephone: (703) 785-6404,
or email CMTEFedReg@AbilityOne.gov.

SUPPLEMENTARY INFORMATION: This
notice is published pursuant to 41
U.S.C. 8503(a)(2) and 41 CFR 51-2.3. Its
purpose is to provide interested persons
an opportunity to submit comments on
the proposed actions.

Additions

If the Committee approves the
proposed additions, the entities of the
Federal Government identified in this
notice will be required to procure the
service(s) listed below from nonprofit
agencies employing persons who are
blind or have other severe disabilities.

The following service(s) are proposed
for addition to the Procurement List for
production by the nonprofit agencies
listed:

Service(s)

Service Type: Custodial Service

Mandatory for: U.S. Army, Oahu, HI

Designated Source of Supply: Work Now
Hawaii, Honolulu, HI

Contracting Activity: DEPT OF THE ARMY,
0413 AQ HQ

Deletions

The following product(s) are proposed
for deletion from the Procurement List:

Product(s)

NSN(s)—Product Name(s):
2540-00-741-6339—Curtain Assembly
Designated Source of Supply: APEX, Inc.,
Anadarko, OK
Contracting Activity: DLA LAND AND

MARITIME, COLUMBUS, OH

Michael R. Jurkowski,

Acting Director, Business Operations.
[FR Doc. 2023-06713 Filed 3—30-23; 8:45 am]
BILLING CODE 6353-01-P

COMMITTEE FOR PURCHASE FROM
PEOPLE WHO ARE BLIND OR
SEVERELY DISABLED

Procurement List; Additions

AGENCY: Committee for Purchase From
People Who Are Blind or Severely
Disabled.

ACTION: Additions to the Procurement
List.

SUMMARY: This action adds product(s)
and service(s) to the Procurement List
that will be furnished by nonprofit
agencies employing persons who are
blind or have other severe disabilities.
DATES: Date added to the Procurement
List: April 30, 2023.

ADDRESSES: Committee for Purchase
From People Who Are Blind or Severely
Disabled, 355 E Street SW, Suite 325,
Washington, DC 20024.

FOR FURTHER INFORMATION CONTACT:
Michael R. Jurkowski, Telephone: (703)
785—6404, or email CMTEFedReg@
AbilityOne.gov.

SUPPLEMENTARY INFORMATION:

Additions

On 12/23/2022 and 1/27/2023, the
Committee for Purchase From People
Who Are Blind or Severely Disabled
published notice of proposed additions
to the Procurement List. This notice is
published pursuant to 41 U.S.C. 8503
(a)(2) and 41 CFR 51-2.3.

After consideration of the material
presented to it concerning capability of
qualified nonprofit agencies to provide
the product(s) and service(s) and impact
of the additions on the current or most
recent contractors, the Committee has
determined that the product(s) and
service(s) listed below are suitable for
procurement by the Federal Government
under 41 U.S.C. 8501-8506 and 41 CFR
51-2.4.

Regulatory Flexibility Act Certification

I certify that the following action will
not have a significant impact on a
substantial number of small entities.
The major factors considered for this
certification were:

1. The action will not result in any
additional reporting, recordkeeping or
other compliance requirements for small
entities other than the small
organizations that will furnish the
product(s) and service(s) to the
Government.

2. The action will result in
authorizing small entities to furnish the
product(s) and service(s) to the
Government.

3. There are no known regulatory
alternatives which would accomplish
the objectives of the Javits-Wagner-
O’Day Act (41 U.S.C. 8501-8506) in
connection with the product(s) and
service(s) proposed for addition to the
Procurement List.

End of Certification

Accordingly, the following product(s)
and service(s) are added to the
Procurement List:

Product(s)

NSN(s)—Product Name(s):
5345-01-360-9967—Flap Disc, 472" x 78",
60 Grit, Type 29
5345-01-499-9809—Flap Disc, 472" x 78",
40 Grit, Type 29
530009501N—Flap Disc, 472" x 7" 40 Grit
Type 27
530009502N—Flap Disc, 472" x 78" 60 Grit
Type 27
530009503N—Flap Disc, 42" x 7/8” 80 Grit
Type 27
530009603N—Flap Disc, 472" x 7/s” 80 Grit,
Type 29
Designated Source of Supply: Association for
Vision Rehabilitation and Employment,
Inc., Binghamton, NY
Contracting Activity: FEDERAL
ACQUISITION SERVICE, GSA/FSS
GREATER SOUTHWEST ACQUISITI
Distribution: B-List
Mandatory for: Broad Government
Requirement

Service(s)

Service Type: Document Conversion

Mandatory for: Department of Homeland
Security, US Coast Guard Finance
Center, Chesapeake, VA

Designated Source of Supply: ServiceSource,
Inc., Oakton, VA

Contracting Activity: U.S. COAST GUARD,
HQ CONTRACT OPERATIONS (CG-912)
(000)

Michael R. Jurkowski,

Acting Director, Business Operations.
[FR Doc. 2023—-06716 Filed 3—-30-23; 8:45 am]
BILLING CODE 6353-01-P

CONSUMER FINANCIAL PROTECTION
BUREAU

[Docket No. CFPB—-2023-0008]

Agency Information Collection
Activities: Comment Request

AGENCY: Consumer Financial Protection
Bureau.
ACTION: Notice and request for comment.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995
(PRA), the Consumer Financial
Protection Bureau (CFPB or Bureau) is


mailto:CMTEFedReg@AbilityOne.gov
mailto:CMTEFedReg@AbilityOne.gov
mailto:CMTEFedReg@AbilityOne.gov

Federal Register/Vol. 88, No. 62/Friday, March 31, 2023/ Notices

19271

publishing this notice seeking comment
on a Generic Information Collection
titled “Loan Judgment Bias Experiment”
prior to requesting the Office of
Management and Budget’s (OMB’s)
approval of this collection under the
Generic Information Collection “Generic
Information Collection Plan for Studies
of Consumers Using Controlled Trials in
Field and Economic Laboratory
Settings”” under OMB Control Number
3170-0048.

DATES: Written comments are
encouraged and must be received on or
before May 1, 2023 to be assured of
consideration.

ADDRESSES: You may submit comments,
identified by the title of the information
collection, OMB Control Number (see
below), and docket number (see above),
by any of the following methods:

e Federal eRulemaking Portal:
https://www.regulations.gov. Follow the
instructions for submitting comments.

e Email: PRA_Comments@cfpb.gov.
Include Docket No. CFPB—2023—-0008 in
the subject line of the email.

e Mail/Hand Delivery/Courier:
Comment Intake, Consumer Financial
Protection Bureau (Attention: PRA
Office), 1700 G Street NW, Washington,
DC 20552. Because paper mail in the
Washington, DC area and at the Bureau
is subject to delay, commenters are
encouraged to submit comments
electronically.

Please note that comments submitted
after the comment period will not be
accepted. In general, all comments
received will become public records,
including any personal information
provided. Sensitive personal
information, such as account numbers
or Social Security numbers, should not
be included.

FOR FURTHER INFORMATION CONTACT:
Requests for additional information
should be directed to Anthony May,
PRA Officer, at (202) 435-7278, or
email: CFPB_PRA@cfpb.gov. If you
require this document in an alternative
electronic format, please contact CFPB_
Accessibility@cfpb.gov. Please do not
submit comments to these email boxes.
SUPPLEMENTARY INFORMATION:

Title of Collection: Loan Judgment
Bias Experiment.

OMB Control Number: 3170-0048.

Type of Review: Request for approval
of a generic information collection
under an existing Generic Information
Collection Plan.

Affected Public: Individuals.

Estimated Number of Respondents:
3,600.

Estimated Total Annual Burden
Hours: 1,800.

Abstract: The proposed research
examines whether information about
borrower race biases judgments of
creditworthiness in the context of a
specific financial product: mortgage
loan applications. We will ask non-
practitioner research participants to
evaluate stylized loan applications for
Black, Hispanic, Asian, and White non-
Hispanic consumers, where information
about applicant race is the only
characteristic that varies. We will also
ask whether any impact of race
information depends on the mode of
information provision (e.g., explicit
race/ethnicity information vs. implicit
from borrower name or other indirect
signal). A maximum of 3,600
participants will be recruited from the
panel maintained by CloudResearch to
complete the Loan Judgment Bias
Experiment. The Bureau will collect
information on judgments about the
riskiness of hypothetical applications
with varying characteristics and
information related to the task including
an assessment of the respondent’s
experience completing the task. The
Bureau will not receive any personal
identifiable information (PII).

Request for Comments: The Bureau is
publishing this notice and soliciting
comments on: (a) Whether the collection
of information is necessary for the
proper performance of the functions of
the Bureau, including whether the
information will have practical utility;
(b) The accuracy of the Bureau’s
estimate of the burden of the collection
of information, including the validity of
the methods and the assumptions used;
(c) Ways to enhance the quality, utility,
and clarity of the information to be
collected; and (d) Ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology. Comments submitted in
response to this notice will be submitted
to OMB as part of its review of this
request. All comments will become a
matter of public record.

Anthony May,

Paperwork Reduction Act Officer, Consumer
Financial Protection Bureau.

[FR Doc. 2023-06751 Filed 3—30-23; 8:45 am]
BILLING CODE 4810-AM-P

DEPARTMENT OF DEFENSE
Department of the Air Force

Notice of Federal Advisory Committee
Meeting

AGENCY: Department of the Air Force,
Board of Visitors of the U.S. Air Force
Academy

ACTION: Notice of federal advisory
committee meeting.

SUMMARY: The Department of Defense
(DoD) is publishing this notice to
announce that the following Federal
Advisory Committee meeting of the
Board of Visitors (BoV) of the U.S. Air
Force Academy (USAFA) will take
place.

DATES: Open to the public Thursday,
April 13, 2023 from 8:00 a.m. to 5:00
p.m. (Mountain Time).

ADDRESSES: The meeting will occur at
the United States Air Force Academy,
Colorado Springs, Colorado, as well as
virtually. Members of the public will
only be allowed to attend the meeting
virtually. The link for the virtual
meeting can be found at: https://
www.usafa.edu/about/bov/ and will be
active approximately thirty minutes
before the start of the meeting.

FOR FURTHER INFORMATION CONTACT:

Designated Federal Officer: Mr.
Anthony R. McDonald,
anthony.mcdonald@us.af.mil, (703)
614-4751, 1660 Air Force Pentagon,
Washington, DC 20330-1660.

Alternate Designated Federal Officer:
Mr. James M. Wilmer, james.wilmer@
afacademy.af.edu, (719) 333—-0472, 2304
Cadet Drive, Suite 3200, USAF
Academy, CO 80840-5025.

USAFA BoV website: https://
www.usafa.edu/about/bov/. Contains
information on the Board of Visitors,
link to the virtual meeting, and meeting
agenda.

SUPPLEMENTARY INFORMATION: This
meeting is being held under the
provisions of the Federal Advisory
Committee Act (FACA) of 1972 (5 U.S.C.
1001 et seq.), the Government in the
Sunshine Act of 1976 (5 U.S.C. 552b, as
amended), and 41 CFR 102-3.140 and
102-3.150.

Purpose of the Meeting: The purpose
of the meeting is to review morale and
discipline, social climate, athletics,
diversity, curriculum and other matters
relating to the U.S. Air Force Academy.

Written Statements: Any member of
the public wishing to provide input to
the Board of Visitors of the U.S. Air
Force Academy should submit a written
statement in accordance with 41 CFR
102-3.105(j) and § 102—3.140 and
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§ 1009(a)(3) of the FACA. The public or
interested organizations may submit
written comments or statements to the
BoV about its mission and/or the topics
to be addressed in the open sessions of
this public meeting. Written comments
or statements should be submitted to the
Alternate Designated Federal Officer,
Mr. James Wilmer, via electronic mail,
at the email address listed in the FOR
FURTHER INFORMATION CONTACT section
in the following formats: Adobe Acrobat
or Microsoft Word. The comment or
statement must include the author’s
name, title, affiliation, address, and
daytime telephone number. Written
comments or statements being
submitted in response to the agenda set
forth in this notice must be received at
least five (5) business days prior to the
meeting so they may be made available
to the BoV Chairman for consideration
prior to the meeting. Written comments
or statements received after April 5,
2023, may not be provided to the BoV
until its next meeting. Please note that
because the BoV operates under the
provisions of the FACA, as amended, all
written comments will be treated as
public documents and will be made
available for public inspection.

Tommy W. Lee,

Acting Air Force Federal Register Liaison
Officer.

[FR Doc. 2023—-06664 Filed 3—-30-23; 8:45 am|
BILLING CODE 5001-10-P

DEPARTMENT OF DEFENSE
Department of the Air Force

Air University Board of Visitors
Meeting

AGENCY: Department of the Air Force,
DoD.

ACTION: Meeting notice.

SUMMARY: The Department of Defense
(DoD) is publishing this notice to
announce the following Federal
Advisory Committee meeting of the
Board of Visitors (BoV) of the Air
University.

DATES: Tuesday, April 4, 2023, from 8
a.m. to 5 p.m. and Wednesday, April 5,
2023, from 8 a.m. to 3 p.m. (Central
Time).

ADDRESSES: Air University
Commander’s Conference Room,
Building 800, Maxwell Air Force Base,
AL.

FOR FURTHER INFORMATION CONTACT: Dr.
Shawn P. O’Mailia, Designated Federal
Officer, Air University Headquarters, 55
LeMay Plaza South, Maxwell Air Force
Base, Alabama 36112-6335, telephone
(334) 953—-4547.

SUPPLEMENTARY INFORMATION: This
meeting is held under the provisions of
the Federal Advisory Committee Act
(FACA) of 1972 (5 U.S.C., Appendix, as
amended), the Government in the
Sunshine Act of 1976 (5 U.S.C. 552b, as
amended), and 41 CFR 102-3.140 and
102-3.150.

Purpose of the Meeting: The purpose
of this meeting is to provide
independent advice and
recommendations on matters pertaining
to the educational, doctrinal, and
research policies and activities of Air
University. The agenda will include
topics relating to the Air University
Commander and President’s priorities,
the Community College of the Air Force
Subcommittee update, Air University
Program Review update, Air Force
Requirements Process, Commissioning,
Wargaming, AU Student Information
System update, and AU financial
update.

Meeting Accessibility: Open to the
public. Any member of the public
wishing to attend this meeting should
contact the Designated Federal Officer
listed below at least ten calendar days
prior to the meeting for information on
base entry procedures.

Written Statements: Any member of
the public wishing to provide input to
the Air University Board of Visitors in
accordance with 41 CFR 102-3.140(c)
and section 10(a)(3) of the Federal
Advisory Committee Act should submit
a written statement to the Designated
Federal Officer at the address detailed
below. Statements submitted in

response to the agenda mentioned in
this notice must be received by the
Designated Federal Officer at the
address listed below at least ten
calendar days prior to the meeting that
is the subject of this notice. Written
statements received after this date may
not be provided to or considered by the
Air University Board of Visitors until its
next meeting. The Designated Federal
Officer will review all timely
submissions with the Air University
Board of Visitors’ Board Chairperson
and ensure they are provided to
members of the Board before the
meeting that is the subject of this notice.

Tommy W. Lee,

Acting Air Force Federal Register Liaison
Officer.

[FR Doc. 2023—-06668 Filed 3—30-23; 8:45 am|
BILLING CODE 5001-10-P

DEPARTMENT OF DEFENSE
Office of the Secretary
[Transmittal No. 21-0C]

Arms Sales Notification

AGENCY: Defense Security Cooperation
Agency, Department of Defense (DoD).

ACTION: Arms sales notice.

SUMMARY: The DoD is publishing the
unclassified text of an arms sales
notification.

FOR FURTHER INFORMATION CONTACT: Neil
Hedlund at neil.g.hedlund.civ@mail . mil
or (703) 697-9214.

SUPPLEMENTARY INFORMATION: This
36(b)(5)(C) arms sales notification is
published to fulfill the requirements of
section 155 of Public Law 104-164
dated July 21, 1996. The following is a
copy of a letter to the Speaker of the
House of Representatives, Transmittal
21-0C.

Dated: March 27, 2023.

Aaron T. Siegel,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

BILLING CODE 5001-06-P
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DEFENSE SECURITY COOPERATION AGENCY

201 12™ STREET SOUTH, SUITE 101
ARLINGTON, VA 22202-8408

The Honorable Nancy Pelosi

Speaker of the House

U.S. House of Representatives

H-209, The Capitol
Washington, DC 20515

Dear Madam Speaker:

SEP 2 8 2021

Pursuant to the reporting requirements of Section 36(b)(5)(C) of the Arms Export Control

Act (AECA), as amended, we are forwarding Transmittal No. 21-0C. This notification relates to

enhancements or upgrades from the level of sensitivity of technology or capability described in

the Section 36(b)(1) AECA certification 19-37 of May 3, 2019.

Enclosures:
1. Transmittal

Sincerely,

Heidi H. Grant
Director

2. Regional Balance (Classified document provided under separate cover)

BILLING CODE 5001-06-C
Transmittal No. 21-0C

REPORT OF ENHANCEMENT OR
UPGRADE OF SENSITIVITY OF
TECHNOLOGY OR CAPABILITY (SEC.
36(B)(5)(C), AECA)

(i) Prospective Purchaser: Government
of the United Arab Emirates

(i1) Sec. 36(b)(1), AECA Transmittal
No.: 19-37

Date: May 3, 2019

Implementing Agency: Army

Funding Source: National Funds

(iii) Description: On May 3, 2019,
Congress was notified by Congressional
certification transmittal number 19-37
of the possible sale, under Section

36(b)(1) of the Arms Export Control Act,
of up to four hundred fifty-two (452)
Patriot Advanced Capability 3 (PAC-3)
Missiles Segment Enhanced (MSE). Also
included are tools and test equipment,
support equipment, publications and
technical documentation, personnel
training and training equipment, spare
and repair parts, facility design, U.S.
Government and contractor technical,
engineering, and logistics support
services, and other related elements of
logistics, sustainment and program
support. The estimated cost was $2.728
billion. Major Defense Equipment
(MDE) constituted $2.7 billion of this
total.

This transmittal reports the inclusion
of an additional five hundred ten (510)
Patriot Advanced Capability 3 (PAC-3)
Missiles Segment Enhanced (MSE)
(includes 10 fly-to-buy missiles). The
following non-MDE items will also be
included: tools and test equipment,
support equipment, publications and
technical documentation, personnel
training and training equipment, spare
and repair parts, facility design, U.S.
Government and contractor technical,
engineering, and logistics support
services, and other related elements of
logistics, sustainment and program
support. The total cost of the new MDE
articles is $2.728 billion. The total
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notified cost of MDE will increase to
$5.428 billion, and the total notified
case value will increase to $5.90 billion.

(iv) Significance: The proposed
articles and services will support the
United Arab Emirates’ ability to
maintain a reserve stock of PAG-3 MSE
missiles to ensure adequate capability to
defend their homeland from regional
threats. The proposed sale will also
improve the UAE’s Air Force and Air
Defense’s (AFAD’s) ability to defend
population centers, friendly forces,
infrastructure, and other critical assets
in support of combined contingency
operations, and to promote regional
security.

(v) Justification: This proposed sale
will support the foreign policy and
national security of the United States by
helping to improve the security of an
important regional partner. The UAE
has been, and continues to be, a vital

U.S. partner for political stability and
economic progress in the Middle East.
(vi) Sensitivity of Technology: The

Sensitivity of Technology Statement
contained in the original notification

applies to items reported here.

(vii) Date Report Delivered to
Congress: September 28, 2021
[FR Doc. 2023-06623 Filed 3—30-23; 8:45 am]
BILLING CODE 5001-06-P

DEPARTMENT OF DEFENSE
Office of the Secretary
[Transmittal No. 21-64]

Arms Sales Notification

AGENCY: Defense Security Cooperation
Agency, Department of Defense (DoD).

ACTION: Arms sales notice.

SUMMARY: The DoD is publishing the
unclassified text of an arms sales
notification.

FOR FURTHER INFORMATION CONTACT: Neil
Hedlund at neil.g.hedlund.civ@mail.mil
or (703) 697-9214.

SUPPLEMENTARY INFORMATION: This
36(b)(1) arms sales notification is
published to fulfill the requirements of
section 155 of Public Law 104-164
dated July 21, 1996. The following is a
copy of a letter to the Speaker of the
House of Representatives, Transmittal
21-64 with attached Policy Justification
and Sensitivity of Technology.

Dated: March 27, 2023.
Aaron T. Siegel,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

BILLING CODE 5001-06-P
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DEFENSE SECURITY COOPERATION AGENCY

201 12™ STREET SOUTH, SUITE 101
ARLINGTON, VA 22202-5408

The Honorable Nancy Pelosi

Speaker of the House

U.S. House of Representatives

H-209, The Capitol
Washington, DC 20515

Dear Madam Speaker:

December 10, 2021

Pursuant to the reporting requirements of Section 36(b)(1) of the Arms Export Control

Act, as amended, we are forwarding herewith Transmittal No. 21-64, concerning the Navy’s

proposed Letter(s) of Offer and Acceptance to the Government of Greece for defense articles and

services estimated to cost $2.5 billion. After this letter is delivered to your office, we plan to

issue a news release to notify the public of this proposed sale.

Enclosures:
1. Transmittal ;
2. Policy Justification

Sincerely,

Acting Director

3. Sensitivity of Technology
4. Section 620C(d) Certification

BILLING CODE 5001-06-C
Transmittal No. 21-64

Notice of Proposed Issuance of Letter of
Offer Pursuant to Section 36(b)(1) of the
Arms Export Control Act, as amended

(i) Prospective Purchaser: Government
of Greece
(ii) Total Estimated Value:

Major Defense Equipment * .. $1.5 billion

$2.5 billion

Funding Source: National Funds.

(iii) Description and Quantity or
Quantities of Articles or Services under
Consideration for Purchase: The
Government of Greece has requested to
buy equipment and services to repair,
update, and enhance their four (4)

Jedidiah P. Royal

$1.0 billion

existing Hellenic Navy (HN) MEKO
Class frigates. These upgrades will
include the following:

Major Defense Equipment (MDE):

Eight (8) Close in Weapon Systems
(CIWS) Phalanx BLK 1B Baseline 2
Upgrade Kits

Four (4) MK 45, 5” 54 Caliber Gun
Overhauls
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Four (4) MK 49 Guided Missile
Launcher Systems

Four (4) COMBATSS—21 Combat
Management Systems

Four (4) AN/SQS-56 Sonar Overhauls

Non-MDE:

Also included is the repair and/or
upgrade of existing systems;
ordnance; testing; training; systems
integration; follow-on technical
support; acquisition, upgrades, and
overhaul of Narwhal 20A Gun
System; Sylena MK 2 Decoy
Launching System with CANTO
torpedo countermeasure; Radar/Fire
Control TRS—4D; Identification
Friend or Foe (IFF) Mode 5; NIXIE
SLQ-25 Surface Ship Torpedo
Defense System; Helicopter
Handling System (Repairs); Defense
Advance GPS Receiver (DAGR);
Gun Computer System (GCS); Low
Frequency Active Towed Sonar
(LFATS); Compact Low Frequency
Active Passive Variable Depth
Sonar-2 (CAPTAS-2); Infrared
Search & Track System (IRST); Elta
Electronic Warfare (EW), with C—
ESM, R-ESM, and ECM capability;
Naval Laser-Warning System
(NLWS); 7 meter Rigid Hull
Inflatable Boat (RHIB); SQQ—-89
ASW System; Fire Control Radar
System; Improved Point Detection
System-Lifecycle Replacement
(IPDS-LR); Enhanced Maritime
Biological Detection (EMBD), as
well as significant Hull, Mechanical
and Electrical upgrades,
replacements, and repairs; support
and test equipment; spare and
repair parts; communications
equipment, including Link 16
communications equipment;
Battlefield Information Collection
and Exploitation System (BICES);
AN/SRQ—4 Tactical Common
Datalink (TCDL); Global Command
and Control System-Joint (GCCS-J);
Air Defense Systems Integrator
(ADSI); cryptographic equipment
including SY-150, SY-117G, and
KYV-5M; software delivery and
support; publications and technical
documentation; personnel training
and training equipment; U.S.
Government and contractor
engineering, systems integration,
technical, and logistics support
services; test and trials support;
studies and surveys; and other
related elements of logistical and
program support.

(iv) Military Department: Navy (GR—
P-LJO)
(v) Prior Related Cases, if any: None

(vi) Sales Commission, Fee, etc., Paid,
Offered, or Agreed to be Paid: None
known

(vii) Sensitivity of Technology
Contained in the Defense Article or
Defense Services Proposed to be Sold:
See Attached Annex

(viii) Date Report Delivered to
Congress: December 10, 2021

*As defined in Section 47(6) of the
Arms Export Control Act.

POLICY JUSTIFICATION

Greece—MEKO Class Frigate
Modernization

The Government of Greece has
requested to buy equipment and
services to repair, update, and enhance
their four (4) existing Hellenic Navy
(HN) MEKO Class frigates. These
upgrades will include the following:
eight (8) Close in Weapon Systems
(CIWS) Phalanx BLK 1B Baseline 2
upgrade kits; four (4) MK 45, 5”7 54
caliber gun overhauls; four (4) MK 49
Guided Missile Launcher Systems; four
(4) COMBATSS—21 Combat
Management Systems; and, four (4) AN/
SQS-56 Sonar overhauls. Also included
is the repair and/or upgrade of existing
systems; ordnance; testing; training;
systems integration; follow-on technical
support; acquisition, upgrades, and
overhaul of Narwhal 20A Gun System;
Sylena MK 2 Decoy Launching System
with CANTO torpedo countermeasure;
Radar/Fire Control TRS—4D;
Identification Friend or Foe (IFF) Mode
5; NIXIE SLQ-25 Surface Ship Torpedo
Defense System; Helicopter Handling
System (Repairs); Defense Advance GPS
Receiver (DAGR); Gun Computer
System (GCS); Low Frequency Active
Towed Sonar (LFATS); Compact Low
Frequency Active Passive Variable
Depth Sonar—2 (CAPTAS-2); Infrared
Search & Track System (IRST); Elta
Electronic Warfare (EW), with C-ESM,
R-ESM, and ECM capability; Naval
Laser-Warning System (NLWS); 7 meter
Rigid Hull Inflatable Boat (RHIB); SQQ-
89 ASW System; Fire Control Radar
System; Improved Point Detection
System-Lifecycle Replacement (IPDS—
LR); Enhanced Maritime Biological
Detection (EMBD), as well as significant
Hull, Mechanical and Electrical
upgrades, replacements, and repairs;
support and test equipment; spare and
repair parts; communications
equipment, including Link 16
communications equipment; Battlefield
Information Collection and Exploitation
System (BICES); AN/SRQ—4 Tactical
Common Datalink (TCDL); Global
Command and Control System-Joint
(GCCS-)); Air Defense Systems
Integrator (ADSI); cryptographic

equipment including SY-150, SY-117G,
and KYV-5M; software delivery and
support; publications and technical
documentation; personnel training and
training equipment; U.S. Government
and contractor engineering, systems
integration, technical, and logistics
support services; test and trials support;
studies and surveys; and other related
elements of logistical and program
support. The estimated total cost is $2.5
billion.

This proposed sale will support the
foreign policy and national security
objectives of the United States by
helping to improve the security of a
NATO ally, which is an important
partner for political stability and
economic progress in Europe.

The proposed sale will improve
Greece’s capability to meet current and
future threats by providing an effective
combatant deterrent capability to
protect maritime interests and
infrastructure in support of its strategic
location on NATO’s southern flank.
This acquisition, which will be awarded
to the winner of an international
competition for the Hellenic Navy (HN)
MEKO Class Frigate Upgrade, will
enhance stability and maritime security
in the Eastern Mediterranean region and
contribute to security and strategic
objectives of NATO and the United
States. Greece contributes to NATO
operations in Kosovo, as well as to
counterterrorism and counter-piracy
maritime efforts. Greece will have no
difficulty absorbing these articles and
services into its armed forces.

The proposed sale of this equipment
and support will not alter the basic
military balance in the region.

The principal contractors will be
Raytheon Missiles and Defense,
Waltham, MA; Lockheed Martin,
Bethesda, MD; BAE Systems, Arlington,
VA; and VSE Corporation, Alexandria,
VA. There are no known offset
agreements in connection with this
potential sale.

Implementation of this proposed sale
will require the assignment of 3
additional U.S. Government and (5)
contractor representatives, Full-Time
Equivalent (FTE) positions to Greece.

There will be no adverse impact on
U.S. defense readiness as a result of this
proposed sale.

Transmittal No. 21-64

Notice of Proposed Issuance of Letter of
Offer Pursuant to Section 36(b)(1) of the
Arms Export Control Act

Annex
Item No. vii

(vii) Sensitivity of Technology:
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1. The MEKO Class Frigate
Modernization (Upgrades) will provide
Greece with an increased ability to
identify, engage, and defeat maritime
security threats in open waters of the
Mediterranean and Aegean Seas
(NATO’s Southern Flank). These
enhancements will deliver protection-
in-depth for Greece’s industrial
infrastructure and sea lines of
communication.

a. Close in Weapon Systems (CIWS)
MK 15 Phalanx BLK 1B Baseline 2
Upgrade Kits is a close-in weapon
system for defense against incoming
threats such as small boats, surface
torpedoes, anti-ship missiles and
helicopters. It was designed and
manufactured by the General Dynamics
Corporation, Pomona Division later a
part of Raytheon. The upgraded MK 15
Phalanx 1B Baseline 2 improves
detection performance, increases
reliability, and reduces maintenance. It
also has a surface mode to track, detect,
and destroy threats closer to the water’s
surface, increasing the ability to defend
against fast-attack boats and low-flying
missiles.

b. MK 45, 5” 54 Caliber Gun overhaul
by performing a Standard Pier-Side
Maintenance & Repair (SPMR) of the
MK 45 Gun Systems. The MK 45 Gun
is a fully-automatic naval gun mount
employed against surface (Anti-Surface
Warfare—ASuW), air (Anti-Air
Warfare—AAW), and land attack (Naval
Surface Fire Support—NSFS) targets.

c. MK 49 Guided Missile Launching
System (GMLS) is used to deploy the
Rolling Airframe Missile (RAM).

d. COMBATSS-21 is the ship’s battle
management system, which is produced
by Lockheed Martin and derived from
the USN’s latest AEGIS combat
management system. The COMBATSS—
21 Combat Management System is the
backbone of the Freedom-variant self-
defense suite and integrates the radar,
electro-optical infrared cameras, gun fire
control system, countermeasures and
short-range anti-air missiles.

e. Upgrading the existing AN/SQS-56
Sonar is accomplished by replacement
of defective transducers and staves and
upgrading the electronics in the Hull
Mounted Sonar as well as the SQS-56
adjunct processor. The AN/SQS-56 is a
modern hull-mounted sonar. The sonar
is an active/passive, preformed beam,
digital sonar providing panoramic echo
ranging and panoramic (DIMUS) passive
surveillance. A single operator can
search, track, classify and designate
multiple targets from the active system
while simultaneously maintaining anti-
torpedo surveillance on the passive
display.

f. The 20mm Narwhal gun system is
a gyro-stabilized mount armed with a
20mm automatic cannon, an electro-
optic, charge-coupled device camera,
and a closed loop, fire-control system,
which can be controlled remotely to
enable system operation, target
acquisition and tracking, and fire
opening by the gun operator. Optional
add-ons include a thermal camera, laser
rangefinder and target automatic
tracking video system. The 20mm gun
has a firing rate of 800 rounds per
minute of NATO standard ammunition,
and is produced by the French
Government-owned Nexter Systems.

g. Sylena MK 2 Decoy Launching
System with CANTO is a torpedo
countermeasure. The Sylena MK 2
launches the CANTO decoy, which
generates a high-level, 360-degree
acoustic signal to jam the full frequency
range of an attacking torpedo. Sylena
MK 2 is available internationally from
Lacroix; CANTO from Naval Group.

h. TRS—4D radar is a three-
dimensional, air volume surveillance
radar with fast target alert, which
provides target designation to the
combat management system for anti-air
warfare (AAW) and anti-surface warfare
(ASuW). The TRS—4D radar is
manufactured by Hensoldt a German
company. It provides sensor support for
surface gun fire control with splash
detection, ship-controlled helicopter
approach support, jammer detection,
tracking and suppression, cued search
with enhanced detection performance
for a dedicated sector, cued track with
high-accuracy target tracking for missile
guidance, and target classification,
integrated IFF, and is integrated with
the combat management system. The
system is available internationally
through Hensoldt.

i. Identification Friend or Foe (IFF)
Mode 5 is an identification system
designed for command and control. It
enables military and national (civilian
air traffic control) interrogation systems
to identify aircraft, vehicles or forces as
friendly. Mode 5 provides a
cryptographically secured version of
Mode S and ADS-8 GPS position.

j. AN/ARC-210 GEN 6 (RT-2036(C))
version is a radio that provides two-
way, multi-mode voice and data
communications with military aircraft
over Very High Frequency (VHF) and
Ultra High Frequency (UHF) range using
U.S. Type 1 encryption. ARC-210 radios
contain embedded sensitive encryption
algorithms, keying material and
integrated waveforms.

k. SY-117G is a combat manpack
radio with Type 1 encryption for secure
voice communication. In the HN MEKO
Upgrade configuration, the radio will be

used for interoperable, secure Satellite
Communications (SATCOM). The SY—-
117G COMSEC device is a Controlled
Cryptographic Item (CCI).

[. SY-150 is a combat manpack radio
with Type 1 encryption. The SY-150
COMSEC device is a CCI.

m. KYV-5M supports tactical secure
voice communications. The KYV-5M
COMSEC device is a CCL

n. The Battlefield Information
Collection and Exploitation System
(BICES) is a web-enabled, multi-national
intelligence system that provides near
real-time, correlated, situation and order
of battle information.

0. Global Command and Control
System-Joint (GCCS-J) is a command,
control, communications, computers,
and intelligence system consisting of
hardware, software (commercial-off-the-
shelf and government-off-the-shelf),
procedures, standards, and interfaces
that provide an integrated near real-time
picture of the battlespace necessary to
conduct joint and multinational
operations. For the HN MEKO Upgrade
configuration, GCCS-J will use Type 1
encryption.

p- Air Defense Systems Integrator
(ADSI) is a tactical command and
control system that integrates land, air
and sea domains to report real-time
sensor information across the
battlespace.

g. The NIXIE SLQ-25 Surface Ship
Torpedo Defense System is a digitally
controlled, electro-acoustic, soft kill
countermeasure decoy system capable
of countering wake homing torpedoes,
acoustic homing torpedoes, and wire
guided torpedoes. NIXIE provides
active/passive detection, location, threat
identification of torpedoes and other
acoustic targets. NIXIE’s towed body,
the decoy which diverts the threat from
the ship, connects to the management
system using a fiber optic cable to
control the signals emitted by the decoy.

r. Defense Advance GPS Receiver
(DAGR) provides secure, military
Selective Availability/Anti-Spoofing
Module (SAASM)-based GPS in the
most reliable and proven handheld form
available today. It is a military-grade,
dual-frequency receiver, and has the
security hardware necessary to decode
encrypted P(Y)-code GPS signals.
Features include: graphical screen, with
the ability to overlay map images, 12-
channel continuous satellite tracking for
“all-in-view”” operation, simultaneous
L1/L2 dual frequency GPS signal
reception, extended performance in a
diverse jamming environment, and
SAASM compatibility.

s. The Gun Computer System (GCS)
directs the actions of the ship’s main
gun battery and receives orders for
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engagement and firing authorization
from the Combat Management System.
The GCS takes target data from ship
sensors for air and surface targets, or
operator-entered data for targets ashore,
and calculates ballistic solutions and
outputs gun positioning orders,
ammunition loading and firing orders
for the mount.

t. Low Frequency Active Towed Sonar
(LFATS) is a low frequency, variable
depth sonar used to detect, track and
engage submarines. LFATS incorporates
active and passive processing with 360-
degree coverage. The VDS—100 system is
designed for high performance at a
lower operating frequency for improved
performance.

u. Compact Low Frequency Active
Passive Variable Depth Sonar-2
(CAPTAS-2) is a key sensor technology
for identifying conventional, diesel-
powered submarines operating in
difficult sonar environments, such as
littoral waters. CAPTAS—-2 employs a
single winch, which is used to pull the
transmit tow body, and receiver array.

v. Infrared Search and Track (IRST) is
a 360-degree, panoramic, day and night,
passive air and surface surveillance
system. The IRST system provides long-
range detection with tracking of
conventional, asymmetric and emerging
threats.

w. Elta Electronic Warfare (EW) suite
provides Radar Electronic Support
Measures (RESM), Communications
Electronics Support Measures (CESM),
and Electronic Countermeasures (ECM)
with counter-Unmanned Aerial System
capability. Elta EW to include C-ESM,
R-ESM, and ECM capability. The Elta
EW suite is available internationally
through ELTA Systems, a subsidiary of
Israel Aerospace Industries.

x. Naval Laser-Warning System
(NLWS) provides real time situational
awareness of laser-based threats to
enhance the tactical picture. NLWS
interfaces with the ship’s CMS,
electronic support measures and
onboard countermeasure system. NLWS
is available internationally from SAAB.

y. SRQ—4 provides the Tactical
Common Data Link (TCDL) to serve
COMBATSS-21 for command and
control (C2) functions for radar, FLIR
and ESM data. Also, as the TCDL
terminal on the ship, the AN/SRQ—4
exchanges classified SECRET level
acoustic data with the AN/SQQ-89 for
real-time shipboard processing of MH—
60R deployed sonobuoys, increased
sonobuoy processing, updated sonobuoy
control and increased ASW tracks. The
AN/SQQ-89 accepts MH-60R ASW data
and processes the data shipboard as a
coordinated tactical ASW picture with
the Variable Depth Sonar. ASW

Operators, at AN/SQQ-89 consoles,
analyze the classified SECRET level data
and integrate with COMBATSS-21 to
provide full implementation and access
to the capabilities of the MH-60R. The
MH-60R Multi-Mission Helicopters,
procured by the Hellenic Navy under a
separate FMS case, introduces dipping
sonar, upgraded radar, electronic
warfare, weapons including MK 54
torpedoes and external command and
control systems. With the MH—60R
comes the need for a Ku-Band Common
Data Link via a shipboard AN/SRQ—4
Radio Terminal System to support the
high data rate requirements associated
with aircraft systems.

z. The AN/SQQ-89 Undersea Warfare
Combat System is a naval anti-
submarine warfare (ASW) system for
surface warships. The system presents
an integrated picture of the tactical
situation by receiving, combining and
processing active and passive sensor
data from the hull-mounted array,
towed array and sonobuoys. The AN/
SQQ-89 will interface with the SQS-56
sonar, VDS, SQR—4 and COMBATSS—-
21. It provides a full range of undersea
warfare (USW) functions including
active and passive sensors, underwater
fire control, onboard trainer and a
highly evolved display subsystem.

aa. The Fire Control Radar System is
a medium-to-long range radar that
interfaces with the Gun Control System
(GCS) and COMBATSS-21.

bb. Improved Point Detection System-
Lifecycle Replacement (IPDS-LR) is a
ship-based Chemical Warfare Agent
(CWA) detector designed for chemical
detection of chemical warfare agent
vapors onboard navy ships. The detector
units have special interference rejection
built into the detection algorithm and
meets specifications for false alarm
thresholds with sensitivity
requirements. The sampling system
includes specially designed sampling
lines, filters, and bulkhead adapters to
operate in marine environments.

cc. Enhanced Maritime Biological
Detection (EMBD) is an automated
biological point detection and
identification system that provides near
real time biological detection, warning,
and presumptive identification against
Biological Warfare Agents (BWAs).
EMBD will provide an early indication
that a BWA attack has occurred and
provide identification information
allowing ship commanding officers to
select from an array of countermeasures
that can prevent or limit exposure to the
ship and other ships in the naval task
force.

dd. Link 16 is an advanced command,
control, communications, and
intelligence (C3I) system incorporating

high capacity, jam-resistant, digital
communication links for exchange of
near real-time tactical information,
including both data and voice, among
air, ground, and sea elements. It
provides the warfighter key theater
functions such as surveillance,
identification, air control, weapons
engagement coordination, and direction
for all services and allied forces. With
modernized cryptography, Link 16 will
ensure interoperability into the future.

2. The overall highest level of
classification of defense articles,
components, and services included in
this potential sale is SECRET.

3. If a technologically advanced
adversary were to obtain knowledge of
the specific hardware and software
elements, the information could be used
to develop countermeasures that might
reduce weapon system effectiveness, or
be used in the development of a system
with similar or advanced capabilities.

4. A determination has been made
that Greece can provide substantially
the same degree of protection for the
sensitive technology being released as
the U.S. Government. This sale is
necessary in furtherance of the U.S.
foreign policy and national security
objectives outlined in the Policy
Justification.

5. All defense articles and services
listed in this transmittal have been
authorized for release and export to the
Government of Greece.

[FR Doc. 2023—-06742 Filed 3—-30-23; 8:45 am|
BILLING CODE 5001-06-P

DEPARTMENT OF DEFENSE
Office of the Secretary

Uniform Formulary Beneficiary
Advisory Panel; Notice of Federal
Advisory Committee Meeting

AGENCY: Under Secretary of Defense for
Personnel and Readiness, Department of
Defense (DoD).

ACTION: Notice of Federal Advisory
Committee meeting.

SUMMARY: The DoD is publishing this
notice to announce that the following
Federal Advisory Committee meeting of
the Uniform Formulary Beneficiary
Advisory Panel (UF BAP) will take
place.

DATES: Open to the public Tuesday,
April 4, 2023, 10:00 a.m.—1:00 p.m.
(Eastern Standard Time).

ADDRESSES: The meeting will be held
telephonically or via conference call.
The phone number for the remote access
on April 4, 2023 is: CONUS: 1-800-
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369-2046; OCONUS: 1-203-827-7030;
PARTICIPANT CODE: 8546285.

These numbers and the dial-in
instructions will also be posted on the
UF BAP website at: https://
www.health.mil/Military-Health-Topics/
Access-Cost-Quality-and-Safety/
Pharmacy-Operations/BAP.

FOR FURTHER INFORMATION CONTACT:
Designated Federal Official (DFO)
Colonel Paul B. Carby, USA, 703-681—
2890 (voice), dha.ncr.j-
6.mbx.baprequests@health.mil (email).
Mailing address is 7700 Arlington
Boulevard, Suite 5101, Falls Church, VA
22042-5101. Website: https://
www.health.mil/Military-Health-Topics/
Access-Cost-Quality-and-Safety/
Pharmacy-Operations/BAP. The most
up-to-date changes to the meeting
agenda can be found on the website.

SUPPLEMENTARY INFORMATION: This
meeting is being held under the
provisions of chapter 10 of the United
States Code (U.S.C.) (commonly known
as the Federal Advisory Committee Act
or FACA, the Government in the
Sunshine Act of 1976 (5 U.S.C. 552b, as
amended), and 41 CFR 102—-3.140 and
102-3.150.

Due to circumstances beyond the
control of the Designated Federal
Officer, the Uniform Formulary
Beneficiary Advisory Panel was unable
to provide public notification required
by 41 CFR 102-3.150(a) concerning its
April 4, 2023 meeting. Accordingly, the
Advisory Committee Management
Officer for the Department of Defense,
pursuant to 41 CFR 102-3.150(b),
waives the 15-calendar day notification
requirement.

Purpose of the Meeting: The Panel
will review and comment on
recommendations made to the Director,
Defense Health Agency, by the
Pharmacy and Therapeutics Committee,
regarding the Uniform Formulary.

Agenda:

1. 10:00 a.m.—10:10 a.m. Sign In for UF
BAP members
2.10:10 a.m.—10:40 a.m. Welcome and
Opening Remarks
a. Welcome, Opening Remarks, and
Introduction of UF BAP Members
by DFO, UF BAP
b. Public Written Comments by DFO,
UF BAP
c. Opening Remarks by UF BAP Co-
Chair
d. Introductory Remarks by Chief,
Formulary Management Branch
3.10:40 a.m.—11:45 a.m. Scheduled
Therapeutic Class Reviews
4.11:45 a.m.—12:30 p.m. Newly
Approved Drugs Review
5.12:30 p.m.—12:45 p.m. Pertinent
Utilization Management Issues

* Note that UF BAP discussion and
vote will follow each section
6. 12:45 p.m.—1:00 p.m. Closing remarks
a. Closing Remarks by UF BAP Co-
Chair

b. Closing Remarks by DFO, UF BAP

Meeting Accessibility: Pursuant to
section 10(a)(1) of the FACA and 41 CFR
102-3.140 through 102-3.165, and
subject to the availability of phone lines,
this meeting is open to the public.
Telephone lines are limited and
available to the first 220 people dialing
in. There will be 220 lines total: 200
domestic and 20 international,
including leader lines.

Written Statements: Pursuant to 41
CFR 102-3.140 and 3.150, and section
10(a)(3) of FACA, interested persons or
organizations may submit written
statements to the UF BAP about its
mission and/or the agenda to be
addressed in this public meeting.
Written statements should be submitted
to the UF BAP’s DFO. The DFO’s
contact information can be found in the
FOR FURTHER INFORMATION CONTACT
section of this notice. Written comments
or statements must be received by the
UF BAP’s DFO at least five (5) calendar
days prior to the meeting so they may
be made available to the UF BAP for its
consideration prior to the meeting. The
DFO will review all submitted written
statements and provide copies to UF
BAP.

Dated: March 28, 2023.
Aaron T. Siegel,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 2023-06699 Filed 3—30-23; 8:45 am]
BILLING CODE 5001-06-P

DEPARTMENT OF EDUCATION

Applications for New Awards; Nita M.
Lowey 21st Century Community
Learning Centers National Technical
Assistance Center

AGENCY: Office of Elementary and
Secondary Education, Department of
Education.

ACTION: Notice.

SUMMARY: The Department of Education
(Department) is issuing a notice inviting
applications for fiscal year (FY) 2023 for
the Nita M. Lowey 21st Century
Community Learning Centers (21st
CCLC) National Technical Assistance
Center (NTAC), Assistance Listing
Number 84.287E. This notice relates to
the approved information collection
under OMB control number 1894—0006.
DATES:

Applications Available: March 31,
2023.

Deadline for Notice of Intent to Apply:
May 1, 2023.

Deadline for Transmittal of
Applications: May 30, 2023.

Deadline for Intergovernmental
Review: July 31, 2023.

Pre-Application Webinar Information:
The Department will hold a pre-
application meeting via webinar for
prospective applicants. Once scheduled,
the date and time for the webinar will
be posted at https://oese.ed.gov/21st-
ccle-national-technical-assistance-
center-ntac/.

ADDRESSES: For the addresses for
obtaining and submitting an
application, please refer to our Common
Instructions for Applicants to
Department of Education Discretionary
Grant Programs, published in the
Federal Register on December 7, 2022
(87 FR 75045), and available at https://
www.federalregister.gov/documents/
2022/12/07/2022-26554/common-
instructions-for-applicants-to-
department-of-education-discretionary-
grant-programs. Please note that these
Common Instructions supersede the
version published on December 27,
2021.

FOR FURTHER INFORMATION CONTACT: Julie
Coplin, U.S. Department of Education,
400 Maryland Avenue SW, Washington,
DC 20202. Telephone: (202) 987-1797.
Email: 21stCCLC@ed.gov.

If you are deaf, hard of hearing, or
have a speech disability and wish to
access telecommunications relay
services, please dial 7-1-1.

SUPPLEMENTARY INFORMATION:
Full Text of Announcement
I. Funding Opportunity Description

Purpose of Program: The purpose of
this discretionary grant is to create the
21st CCLC NTAC, which will support
State educational agencies (SEAs) and
their subgrantees that operate 21st CCLC
programs.

Background: The 21st CCLC program
provides essential out-of-school time
learning that helps accelerate academic
recovery and support students’ social,
emotional, and mental health. While
out-of-school time opportunities are
always essential, they have been
especially critical as students continue
to recover from the impacts of the
COVID-19 pandemic. The 21st CCLC
NTAC will help 21st CCLC grantees and
subgrantees provide effective out-of-
school time opportunities that have the
biggest possible positive impact in
students’ lives.

Out-of-school time programming can
be a key to success when programs are
evidence-based and effective. For
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example, available evidence ! suggests
that tutoring is especially helpful when
tutors are well-trained, offer high-dosage
tutoring, and are providing instruction
and enrichment that is evidence-based
and culturally and linguistically
responsive. Practices that support
student learning in the classroom are
also important in tutoring, and the 21st
CCLC NTAC will assist SEAs and 21st
CCLC subgrantees in identifying and
using evidence-based approaches and in
providing professional development to
educators, tutors, mentors, and others
who support students.

The work the 21st CCLC NTAC will
do is aligned with other key Department
initiatives that are supporting access to
urgently needed out-of-school time
programming. For example, the
Department launched the National
Partnership for Student Success, a
public-private partnership, to help
increase the number of tutors, mentors,
student success coaches, postsecondary
transition coaches, and integrated
student support coordinators to help
students get back on track. (See https://
sites.ed.gov/cfbnp/national-partnership-
for-student-success-launched/ for
additional information.) In addition, the
Department launched the Engage Every
Student initiative to help expand high-
quality out-of-school time learning
opportunities, including those in 21st
CCLGs. (See https://www.ed.gov/ost for
additional information.) The
Department has also encouraged State
and local leaders to partner with
AmeriCorps, including by clarifying that
Department funds may be used to meet
AmeriCorps matching requirements.
(See https://www2.ed.gov/policy/fund/
guid/americorps-matching-
letter.pdf?src=grants-page for additional
information.) AmeriCorps members may
in turn serve as tutors, mentors, and
student success coaches; assist with
additional administrative
responsibilities resulting from the
pandemic; and provide creative
enrichment opportunities, including by
collaborating with 21st CCLCs.

21st CCLCs provide academic
enrichment opportunities during non-
school hours for students attending
high-poverty, low-performing schools.
The Department allocates 21st CCLC
funds to SEAs that, in turn, award
competitive subgrants to various entities
to provide 21st CCLC programs. The
awardee of this grant will work

1Nickow, A., Oreopoulos, P., & Quan, V. (2020,
July). The Impressive Effects of Tutoring on PreK—
12 Learning: A Systematic Review and Meta-
Analysis of the Experimental Evidence.
EdWorkingPaper: 20-267. Retrieved from
Annenberg Institute at Brown University: https://
doi.org/10.26300/eh0c-pc52.

collaboratively with the Department to:
(a) identify needs of SEAs and 21st
CCLC subgrantees, (b) provide best
practices in program implementation,
(c) develop technical assistance
opportunities and tools, and (d)
implement supports using a continuous
improvement approach. The grantee
will build the capacity of SEAs and
their 21st CCLC subgrantees through
communities of practice and the
development of tools, webinars,
resources, and courses that will be
disseminated through a web portal in
English, with a subset translated into
Spanish, to support independent, self-
paced learning. The Department also
will house materials from the 21st CCLC
Summer Symposium and annual
meetings with SEA 21st CCLC directors
on the portal. Members of the public
will have access to the portal, although
there will be a separate login for SEAs
and 21st CCLC subgrantees. The grantee
will develop and disseminate a monthly
newsletter that will share recently
developed products (e.g., webinars,
resources, tools) and announce
opportunities to participate in a variety
of convenings.

The 21st CCLC NTAC will initially
focus on: (a) students’ academic and
mental health needs and alignment with
the traditional school day (e.g., literacy,
math, overall well-being); (b) academic
recovery (e.g., acceleration, high-dosage
tutoring); (c) science, technology,
engineering, and mathematics (STEM)
activities; (d) providing 21st CCLC
programming in rural areas; (e)
improving attendance and student
engagement of middle and high school
students; (f) re-engagement of
disengaged youth; (g) implementation
and evaluation of 21st CCLC programs;
(h) supporting multilingual learners; (i)
financial literacy; (j) supporting
discretionary grants funded with 21st
CCLC funds, including the Department’s
four current 21st CCLC Out-of-School
Time Career Pathways grants; and (k)
any other priority areas mutually
identified by the grantee and the
Department through annual service
plans. In addition, the 21st CCLC NTAC
will provide sessions and resources to
support SEAs and their 21st CCLC
subgrantees in the development and
implementation of robust 21st CCLC
programs. The grantee will periodically
gather data from SEAs and a sample of
21st CCLC subgrantees, as well as the
Department, to determine its activities
and to plan its technical assistance
using a multi-tiered system of supports
and/or a multi-session series that
incorporates principles of adult
learning, resulting in improved systems

and processes for SEAs and 21st CCLC
subgrantees.

Upon award of this grant, the grantee
will enter into a cooperative agreement
with the Department that will set forth
how the 21st CCLC NTAC will be
developed, managed, and evaluated. As
part of the cooperative agreement, the
grantee will submit a plan to the
Department for its review and approval
that, for each year of the grant, lays out
its technical assistance plan, focusing
on technical assistance to individual
SEAs, groups of SEAs (and possibly
including 21st CCLC subgrantees), and
to the 21st CCLC field at large.

Priorities:

This notice contains one absolute
priority and three competitive
preference priorities. We are
establishing the Absolute Priority for the
FY 2023 grant competition and any
subsequent year in which we make
awards from the list of unfunded
applications from this competition, in
accordance with section 437(d)(1) of the
General Education Provisions Act
(GEPA), 20 U.S.C. 1232(d)(1).
Competitive Preference Priorities 1, 2,
and 3 are from the Secretary’s
Supplemental Priorities and Definitions
for Discretionary Grant Programs,
published in the Federal Register on
December 10, 2021 (86 FR 70612)
(Supplemental Priorities).

Absolute Priority: This priority is an
absolute priority. Under 34 CFR
75.105(c)(3) we consider only
applications that meet this priority.

This priority is:

Building Capacity in 21st CCLC
Programs.

The 21st CCLC NTAC must provide
high-quality, universal and targeted
capacity-building services to SEAs and
21st CCLC subgrantees to address
common implementation challenges
facing SEAs and 21st CCLC subgrantees
and emerging trends in out-of-school
time settings. The initial set of proposed
activities must focus on (a) students’
academic and mental health needs and
alignment with the traditional school
day (e.g., literacy, math, overall well-
being); (b) academic recovery (e.g.,
acceleration, high-dosage tutoring); (c)
STEM activities; (d) providing 21st
CCLC programming in rural areas; (e)
improving attendance and student
engagement of middle and high school
students; (f) re-engagement of
disengaged youth; (g) implementation
and evaluation of 21st CCLC programs;
(h) supporting multilingual learners; (i)
financial literacy; (j) supporting
discretionary grants funded with 21st
CCLC funds, including the Department’s
four current 21st CCLC Out-of-School
Time Career Pathways grants; and (k)


https://www2.ed.gov/policy/fund/guid/americorps-matching-letter.pdf?src=grants-page
https://www2.ed.gov/policy/fund/guid/americorps-matching-letter.pdf?src=grants-page
https://www2.ed.gov/policy/fund/guid/americorps-matching-letter.pdf?src=grants-page
https://sites.ed.gov/cfbnp/national-partnership-for-student-success-launched/
https://sites.ed.gov/cfbnp/national-partnership-for-student-success-launched/
https://sites.ed.gov/cfbnp/national-partnership-for-student-success-launched/
https://doi.org/10.26300/eh0c-pc52
https://doi.org/10.26300/eh0c-pc52
https://www.ed.gov/ost

Federal Register/Vol. 88, No. 62/Friday, March 31, 2023/ Notices

19281

any other priority areas mutually
identified by the grantee and the
Department through annual service
plans.

Competitive Preference Priorities:
These priorities are competitive
preference priorities. Under 34 CFR
75.105(c)(2)(i), we award up to an
additional 15 points total to an
application, depending on how well the
application meets these priorities. An
applicant must clearly indicate in the
abstract section of its application which
competitive preference priority or
priorities it addresses.

Competitive Preference Priority 1:
Addressing the Impact of COVID-19 on
Students, Educators, and Faculty (up to
5 points).

Projects that are designed to address
the impacts of the COVID-19 pandemic,
including impacts that extend beyond
the duration of the pandemic itself, on
the students most impacted by the
pandemic, with a focus on underserved
students and the educators who serve
them, both priority areas:

(a) Providing resources and supports
to meet the basic, fundamental, health
and safety needs of students and
educators.

(b) Addressing students’ social,
emotional, mental health, and academic
needs through approaches that are
inclusive with regard to race, ethnicity,
culture, language, and disability status.

Competitive Preference Priority 2:
Promoting Equity in Student Access to
Educational Resources and
Opportunities (up to 5 points).—

Projects that are designed to promote
educational equity and adequacy in
student access to educational resources
and opportunities for underserved
students:

(a) In out-of-school-time settings; and

(b) That examine the sources of
inequity and inadequacy and implement
responses, by increasing student racial
or socioeconomic diversity through
developing evidence related to, or
providing technical assistance on,
evidence-based policies or strategies
designed to increase inclusivity with
regard to race, ethnicity, culture,
language, and disability status.

Competitive Preference Priority 3:
Meeting Student Social, Emotional, and
Academic Needs (up to 5 points).

Projects that are designed to improve
students’ social, emotional, academic,
and career development, with a focus on
underserved students, through both of
the following priority areas:

(a) Providing multi-tiered systems of
supports that address learning barriers
both in and out of the classroom, that
enable healthy development and
respond to students’ needs and which

may include evidence-based trauma-
informed practices and professional
development for educators on avoiding
deficit-based approaches.

(b) Preparing educators to implement
project-based or experiential learning
opportunities for students to strengthen
their metacognitive skills, self-direction,
self-efficacy, competency, or motivation,
including through instruction that:
Connects to students’ prior knowledge
and experience; provides rich, engaging,
complex, and motivating tasks; and
offers opportunities for collaborative
learning.

Application Requirements:

(1) Explain how the grantee’s program
design will create high-quality technical
assistance for SEAs and 21st CCLC
subgrantees in their work with targeted
student populations and how the
grantee will develop and implement a
continuous improvement cycle to
support the work.

(2) Describe how the grantee’s project
services will be carried out using a
multi-tiered system of support to
provide technical assistance virtually
and onsite.

(3) Demonstrate expert knowledge of
statutory requirements and regulations
related to Title IV, Part B of the
Elementary and Secondary Education
Act of 1965 (ESEA) and current
education issues and policy initiatives
for supporting the implementation and
scaling of evidence-based programs,
practices, and interventions related to
out-of-school time programming.

(4) Describe the current research on
adult learning principles, coaching, and
implementation science that will inform
the applicant’s capacity-building
services.

(5) Present a proposed 5-year service
plan that considers commonalities
identified in final Department
monitoring reports for 21st CCLC,
implementation challenges faced by
SEAs and 21st CCLC subgrantees, and
emerging trends in out-of-school time
settings. The 5-year service plan must
include for each year, at a minimum, the
following elements: high-leverage
problems to be addressed, capacity-
building services to be delivered both
universally and through targeted
assistance to SEAs and 21st CCLC
subgrantees, key personnel responsible,
milestones, outputs, and outcome
measures.

(6) Present a proposed evaluation plan
that describes the criteria for whether (a)
milestones are met, (b) outputs are met,
(c) SEA and 21st CCLC subgrantee
outcomes (i.e., short-term, mid-term,
long-term) are met, and (d) capacity-
building services are implemented as
intended.

(7) A description of the applicant’s
demonstrated experience in providing
training, information, and support to
SEAs, local educational agencies
(LEAs), schools, educators, parents, and
organizations on effective out-of-school
time policies and practices.

Program Requirements:

(1) Develop a service plan annually in
consultation with the Department. The
service plan must consider
commonalities identified in finalized
Department monitoring report findings
in 21st CCLC programs, implementation
challenges faced by SEAs and 21st
CCLC subgrantees, and emerging trends
in out-of-school time settings. The
annual service plan must be an update
to the 5-year plan submitted as part of
the 21st CCLC NTAC’s application. The
annual service plan must include, at a
minimum, the following elements: high-
leverage problems to be addressed,
capacity-building services to be
delivered both universally and through
targeted assistance to individual SEAs
and 21st CCLC subgrantees, key
personnel responsible, milestones,
outputs, and outcome measures.

(2) Create and maintain the 21st CCLC
NTAC website with an easy-to-navigate
design that meets government or
industry-recognized standards for
accessibility.

(3) Obtain and retain education
practitioners, researchers, policy
professionals, and other consultants
with direct experience with out-of-
school time programs at the State and
local level. Personnel must have a
proven record of publishing in peer-
reviewed journals, presenting at
national conferences, and/or delivering
quality adult learning experiences that
meet SEA and 21st CCLC subgrantees’
needs.

(4) Disseminate information (e.g.,
instructional videos, tool kits, and
briefs) including evidence-based
practices to a variety of education
stakeholders, including parents,
students, and the general public, via
multiple mechanisms such as the 21st
CCLC NTAC website, social media, and
other channels as appropriate.

(5) Assemble a Technical Assistance
Advisory Committee (TAAC) consisting
of SEAs and 21st CCLC subgrantees to
work collaboratively on education
strategies in out-of-school settings and
implementation practices at least twice
per year.

(6) Employ one full-time equivalent
(FTE) project director who is capable of
managing all aspects of the 21st CCLC
NTAC.

(7) Within 90 days of receiving
funding, demonstrate that any necessary
contractors to assist in carrying out the
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proposed services have been secured, to
the extent contractors are needed.

Definitions: For the FY 2023 grant
competition and any subsequent year in
which we make awards from the list of
unfunded applications from this
competition, the definition of
“evidence-based” is from section
8101(21) of the ESEA, and the definition
of “underserved student” is from the
Supplemental Priorities.

Evidence-based means an activity,
strategy, or intervention that—

(i) demonstrates a statistically
significant effect on improving student
outcomes or other relevant outcomes
based on—

(I) strong evidence from at least 1
well-designed and well-implemented
experimental study;

(II) moderate evidence from at least 1
well-designed and well-implemented
quasi-experimental study; or

(III) promising evidence from at least
1 well-designed and well-implemented
correlational study with statistical
controls for selection bias; or

(i1)(I) demonstrates a rationale based
on high-quality research findings or
positive evaluation that such activity,
strategy, or intervention is likely to
improve student outcomes or other
relevant outcomes; and

(I1) includes ongoing efforts to
examine the effects of such activity,
strategy, or intervention.

Underserved student means a student
(which may include children in early
learning environments, students in K-
12 programs, and students in career and
technical education, as appropriate) in
one or more of the following subgroups:

(a) A student who is living in poverty
or is served by schools with high
concentrations of students living in
poverty.

(b) A student of color.

(c) A student who is a member of a
federally recognized Indian Tribe.

(d) An English learner.

(e) A child or student with a
disability.

(f) A disconnected youth.

(g) A technologically unconnected
youth.

(h) A migrant student.

(i) A student experiencing
homelessness or housing insecurity.

(j) A lesbian, gay, bisexual,
transgender, queer or questioning, or
intersex (LGBTQI+) student.

(k) A student who is in foster care.

(1) A student without documentation
of immigration status.

(m) A pregnant, parenting, or
caregiving student.

(n) A student impacted by the justice
system, including a formerly
incarcerated student.

(0) A student performing significantly
below grade level.

(p) A military- or veteran-connected
student.

Waiver of Proposed Rulemaking:
Under the Administrative Procedure Act
(5 U.S.C. 553), the Department generally
offers interested parties the opportunity
to comment on proposed priorities and
application requirements. Section
437(d)(1) of GEPA, however, allows the
Secretary to exempt from rulemaking
requirements regulations governing the
first grant competition under a new or
substantially revised program authority.
This is the first grant competition for
this program under section 4202(a)(2) of
the ESEA, and therefore qualifies for
this exemption. In order to ensure
timely grant awards, the Secretary has
decided to forgo public comment on the
priorities and requirements under
section 437(d)(1) of GEPA. These
priorities and requirements will apply
to the FY 2023 grant competition and
any subsequent year in which we make
awards from the list of unfunded
applications from this competition.

Program Authority: 20 U.S.C.
7172(a)(2).

Note: Projects will be awarded and
must be operated in a manner consistent
with the nondiscrimination
requirements contained in Federal civil
rights laws.

Applicable Regulations: (a) The
Education Department General
Administrative Regulations in 34 CFR
parts 75, 77,79, 81, 82, 84, 86, 97, 98,
and 99. (b) The Office of Management
and Budget Guidelines to Agencies on
Governmentwide Debarment and
Suspension (Nonprocurement) in 2 CFR
part 180, as adopted and amended as
regulations of the Department in 2 CFR
part 3485. (c) The Uniform
Administrative Requirements, Cost
Principles, and Audit Requirements for
Federal Awards in 2 CFR part 200, as
adopted and amended as regulations of
the Department in 2 CFR part 3474. (d)
The Supplemental Priorities.

II. Award Information

Type of Award: Cooperative
Agreement.

Estimated Available Funds:
$4,600,000 in FY 2023 and $4,100,000
in each subsequent fiscal year.

Maximum Award: We will not make
an award exceeding $4,600,000 for a
single 12-month budget period.

Estimated Number of Awards: 1.

Note: The Department is not bound by
any estimates in this notice.

Project Period: Up to 60 months.

III. Eligibility Information

1. Eligible Applicants: Research
organizations.

2. a. Cost Sharing or Matching: This
competition does not require cost
sharing or matching.

b. Indirect Cost Rate Information: This
program uses an unrestricted indirect
cost rate. For more information
regarding indirect costs, or to obtain a
negotiated indirect cost rate, please see
www2.ed.gov/about/offices/list/ocfo/
intro.html.

c. Administrative Cost Limitation:
This program does not include any
program-specific limitation on
administrative expenses. All
administrative expenses must be
reasonable and necessary and conform
to Cost Principles described in 2 CFR
part 200 subpart E of the Uniform
Guidance.

3. Subgrantees: A grantee under this
competition may not award subgrants to
entities to directly carry out project
activities described in its application.

IV. Application and Submission
Information

1. Application Submission
Instructions: Applicants are required to
follow the Common Instructions for
Applicants to Department of Education
Discretionary Grant Programs,
published in the Federal Register on
December 7, 2022 (87 FR 75045) and
available at https://www.federal
register.gov/documents/2022/12/07/
2022-26554/common-instructions-for-
applicants-to-department-of-education-
discretionary-grant-programs, which
contain requirements and information
on how to submit an application. Please
note that these Common Instructions
supersede the version published on
December 27, 2021.

2. Intergovernmental Review: This
competition is subject to Executive
Order 12372 and the regulations in 34
CFR part 79. Information about
Intergovernmental Review of Federal
Programs under Executive Order 12372
is in the application package for this
competition.

3. Funding Restrictions: We reference
regulations outlining funding
restrictions in the Applicable
Regulations section of this notice.

4. Recommended Page Limit: The
application narrative is where you, the
applicant, address the selection criteria
that reviewers use to evaluate your
application. We recommend that you (1)
limit the application narrative to no
more than 75 pages and (2) use the
following standards:

e A “page” is 8.5” x 11”, on one side
only, with 1” margins at the top, bottom,
and both sides.


http://www2.ed.gov/about/offices/list/ocfo/intro.html
http://www2.ed.gov/about/offices/list/ocfo/intro.html
https://www.federalregister.gov/documents/2022/12/07/2022-26554/common-instructions-for-applicants-to-department-of-education-discretionary-grant-programs
https://www.federalregister.gov/documents/2022/12/07/2022-26554/common-instructions-for-applicants-to-department-of-education-discretionary-grant-programs
https://www.federalregister.gov/documents/2022/12/07/2022-26554/common-instructions-for-applicants-to-department-of-education-discretionary-grant-programs
https://www.federalregister.gov/documents/2022/12/07/2022-26554/common-instructions-for-applicants-to-department-of-education-discretionary-grant-programs
https://www.federalregister.gov/documents/2022/12/07/2022-26554/common-instructions-for-applicants-to-department-of-education-discretionary-grant-programs
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e Double-space (no more than three
lines per vertical inch) all text in the
application narrative, including titles,
headings, footnotes, quotations,
references, and captions, as well as all
text in charts, tables, figures, and
graphs.

e Use a font that is either 12 point or
larger or no smaller than 10 pitch
(characters per inch).

e Use one of the following fonts:
Times New Roman, Courier, Courier
New, or Arial.

The recommended page limit does not
apply to the cover sheet; the budget
section, including the narrative budget
justification; the assurances and
certifications; or the one-page abstract,
the resumes, the bibliography, or the
letters of support. However, the
recommended page limit does apply to
all of the application narrative.

5. Notice of Intent to Apply: The
Department will be able to review grant
applications more efficiently if we know
the approximate number of applicants
that intend to apply. Therefore, we
strongly encourage each potential
applicant to notify us of their intent to
submit an application. To do so, please
email the program contact person listed
under FOR FURTHER INFORMATION
CONTACT with the subject line “Intent to
Apply,” and include the applicant’s
name and a contact person’s name and
email address. Applicants that do not
submit a notice of intent to apply may
still apply for funding; applicants that
do submit a notice of intent to apply are
not bound to apply or bound by the
information provided.

V. Application Review Information

1. Selection Criteria: The selection
criteria for this competition are from 34
CFR 75.210. The maximum score for
addressing all of these criteria is 100
points. The maximum score for
addressing each criterion is indicated in
parentheses.

(a) Quality of the project design (20
points).

The Secretary considers the quality of
the design of the proposed project. In
determining the quality of the design of
the proposed project, the Secretary
considers one or more of the following
factors:

(1) The extent to which the design of
the proposed project is appropriate to,
and will successfully address, the needs
of the target population or other
identified needs.

(2) The extent to which there is a
conceptual framework underlying the
proposed research or demonstration
activities and the quality of that
framework.

(3) The extent to which performance
feedback and continuous improvement
are integral to the design of the
proposed project.

(b) Quality of project services (30
points).

The Secretary considers the quality of
the services to be provided by the
proposed project. In determining the
quality of the services to be provided by
the proposed project, the Secretary
considers the quality and sufficiency of
strategies for ensuring equal access and
treatment for eligible project
participants who are members of groups
that have traditionally been
underrepresented based on race, color,
national origin, gender, age, or
disability.

In addition, the Secretary considers
one or more of the following factors:

(1) The extent to which the services
to be provided by the proposed project
are appropriate to the needs of the
intended recipients or beneficiaries of
those services.

(2) The extent to which the services
to be provided by the proposed project
reflect up-to-date knowledge from
research and effective practice.

(3) The extent to which the training or
professional development services to be
provided by the proposed project are of
sufficient quality, intensity, and
duration to lead to improvements in
practice among the recipients of those
services.

(4) The likelihood that the services to
be provided by the proposed project
will lead to improvements in the
achievement of students as measured
against rigorous academic standards.

(c) Quality of project personnel (20
points).

The Secretary considers the quality of
the personnel who will carry out the
proposed project. In determining the
quality of project personnel, the
Secretary considers the extent to which
the applicant encourages applications
for employment from persons who are
members of groups that have
traditionally been underrepresented
based on race, color, national origin,
gender, age, or disability.

In addition, the Secretary considers
one or more of the following factors:

(1) The qualifications, including
relevant training and experience, of the
project director or principal
investigator.

(2) The qualifications, including
relevant training and experience, of key
project personnel.

(3) The qualifications, including
relevant training and experience, of
project consultants or subcontractors.

(d) Quality of the management plan
(25 points).

The Secretary considers the quality of
the management plan for the proposed
project. In determining the quality of the
management plan for the proposed
project, the Secretary considers one or
more of the following factors:

(1) The adequacy of the management
plan to achieve the objectives of the
proposed project on time and within
budget, including clearly defined
responsibilities, timelines, and
milestones for accomplishing project
tasks.

(2) The adequacy of procedures for
ensuring feedback and continuous
improvement in the operation of the
proposed project.

(3) The adequacy of mechanisms for
ensuring high-quality products and
services from the proposed project.

(4) The extent to which the time
commitments of the project director and
principal investigator and other key
project personnel are appropriate and
adequate to meet the objectives of the
proposed project.

(e) Quality of the project evaluation (5
points).

The Secretary considers the quality of
the evaluation to be conducted of the
proposed project. In determining the
quality of the evaluation, the Secretary
considers the extent to which the
methods of evaluation provide for
examining the effectiveness of project
implementation strategies.

2. Review and Selection Process: We
remind potential applicants that in
reviewing applications in any
discretionary grant competition, the
Secretary may consider, under 34 CFR
75.217(d)(3), the past performance of the
applicant in carrying out a previous
award, such as the applicant’s use of
funds, achievement of project
objectives, and compliance with grant
conditions. The Secretary may also
consider whether the applicant failed to
submit a timely performance report or
submitted a report of unacceptable
quality.

In addition, in making a competitive
grant award, the Secretary requires
various assurances, including those
applicable to Federal civil rights laws
that prohibit discrimination in programs
or activities receiving Federal financial
assistance from the Department (34 CFR
100.4, 104.5, 106.4, 108.8, and 110.23).

3. Risk Assessment and Specific
Conditions: Consistent with 2 CFR
200.206, before awarding grants under
this program competition the
Department conducts a review of the
risks posed by applicants. Under 2 CFR
200.208, the Secretary may impose
specific conditions and, under 2 CFR
3474.10, in appropriate circumstances,
high-risk conditions on a grant if the
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applicant or grantee is not financially
stable; has a history of unsatisfactory
performance; has a financial or other
management system that does not meet
the standards in 2 CFR part 200, subpart
D; has not fulfilled the conditions of a
prior grant; or is otherwise not
responsible.

4. Integrity and Performance System:
If you are selected under this
competition to receive an award that
over the course of the project period
may exceed the simplified acquisition
threshold (currently $250,000), under 2
CFR 200.206(a)(2) we must make a
judgment about your integrity, business
ethics, and record of performance under
Federal awards—that is, the risk posed
by you as an applicant—before we make
an award. In doing so, we must consider
any information about you that is in the
integrity and performance system
(currently referred to as the Federal
Awardee Performance and Integrity
Information System (FAPIIS)),
accessible through the System for
Award Management. You may review
and comment on any information about
yourself that a Federal agency
previously entered and that is currently
in FAPIIS.

Please note that, if the total value of
your currently active grants, cooperative
agreements, and procurement contracts
from the Federal Government exceeds
$10,000,000, the reporting requirements
in 2 CFR part 200, appendix XII, require
you to report certain integrity
information to FAPIIS semiannually.
Please review the requirements in 2 CFR
part 200, appendix XII, if this grant plus
all the other Federal funds you receive
exceed $10,000,000.

5. In General: In accordance with the
Office of Management and Budget’s
guidance located at 2 CFR part 200, all
applicable Federal laws, and relevant
Executive guidance, the Department
will review and consider applications
for funding pursuant to this notice
inviting applications in accordance
with:

(a) Selecting recipients most likely to
be successful in delivering results based
on the program objectives through an
objective process of evaluating Federal
award applications (2 CFR 200.205);

(b) Prohibiting the purchase of certain
telecommunication and video
surveillance services or equipment in
alignment with section 889 of the
National Defense Authorization Act of
2019 (Pub. L. 115-232) (2 CFR 200.216);

(c) Providing a preference, to the
extent permitted by law, to maximize
use of goods, products, and materials
produced in the United States (2 CFR
200.322); and

(d) Terminating agreements in whole
or in part to the greatest extent
authorized by law if an award no longer
effectuates the program goals or agency
priorities (2 CFR 200.340).

6. Build America, Buy America Act:
This program is not subject to the Build
America, Buy America Act (Pub. L. 117-
58) domestic sourcing requirements.

VI. Award Administration Information

1. Award Notices: If your application
is successful, we notify your U.S.
Representative and U.S. Senators and
send you a Grant Award Notification
(GAN); or we may send you an email
containing a link to access an electronic
version of your GAN. We also may
notify you informally.

If your application is not evaluated or
not selected for funding, we notify you.

2. Administrative and National Policy
Requirements: We identify
administrative and national policy
requirements in the application package
and reference these and other
requirements in the Applicable
Regulations section of this notice.

We reference the regulations outlining
the terms and conditions of an award in
the Applicable Regulations section of
this notice and include these and other
specific conditions in the GAN. The
GAN also incorporates your approved
application as part of your binding
commitments under the grant.

3. Open Licensing Requirements:
Unless an exception applies, if you are
awarded a grant under this competition,
you will be required to openly license
to the public grant deliverables created
in whole, or in part, with Department
grant funds. When the deliverable
consists of modifications to pre-existing
works, the license extends only to those
modifications that can be separately
identified and only to the extent that
open licensing is permitted under the
terms of any licenses or other legal
restrictions on the use of pre-existing
works.

Additionally, a grantee or subgrantee
that is awarded competitive grant funds
must have a plan to disseminate these
public grant deliverables. This
dissemination plan can be developed
and submitted after your application has
been reviewed and selected for funding.
For additional information on the open
licensing requirements please refer to 2
CFR 3474.20.

4. Reporting: (a) If you apply for a
grant under this competition, you must
ensure that you have in place the
necessary processes and systems to
comply with the reporting requirements
in 2 CFR part 170 should you receive
funding under the competition. This

does not apply if you have an exception
under 2 CFR 170.110(b).

(b) At the end of your project period,
you must submit a final performance
report, including financial information,
as directed by the Secretary. If you
receive a multiyear award, you must
submit an annual performance report
that provides the most current
performance and financial expenditure
information as directed by the Secretary
under 34 CFR 75.118. The Secretary
may also require more frequent
performance reports under 34 CFR
75.720(c). For specific requirements on
reporting, please go to www.ed.gov/
fund/grant/apply/appforms/
appforms.html.

5. Performance Measures: For the
purposes of Department reporting under
34 CFR 75.110, the Department has
established the following performance
measures for the 21st CCLC NTAC
program:

Measure 1: The percentage of 21st
CCLC subgrantees reporting that the
21st CCLC NTAC resources were useful
and applicable to their work, as
evidenced by surveys.

Measure 2: The percentage of SEAs
reporting that they are satisfied with the
quality, usefulness, and relevance of
technical assistance provided by the
21st CCLC NTAG, as evidenced by
SUTVEYS.

Measure 3: The percentage of SEAs
and 21st CCLC subgrantees that report
changed policies or practices as a result
of the technical assistance provided by
the 21st CCLC NTAG, as evidenced by
SUTVEYS.

6. Continuation Awards: In making a
continuation award under 34 CFR
75.253, the Secretary considers, among
other things: whether a grantee has
made substantial progress in achieving
the goals and objectives of the project;
whether the grantee has expended funds
in a manner that is consistent with its
approved application and budget; and,
if the Secretary has established
performance measurement
requirements, whether the grantee has
made substantial progress in achieving
the performance targets in the grantee’s
approved application.

In making a continuation award, the
Secretary also considers whether the
grantee is operating in compliance with
the assurances in its approved
application, including those applicable
to Federal civil rights laws that prohibit
discrimination in programs or activities
receiving Federal financial assistance
from the Department (34 CFR 100.4,
104.5, 106.4, 108.8, and 110.23).


http://www.ed.gov/fund/grant/apply/appforms/appforms.html
http://www.ed.gov/fund/grant/apply/appforms/appforms.html
http://www.ed.gov/fund/grant/apply/appforms/appforms.html
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VII. Other Information

Accessible Format: On request to the
program contact person listed under FOR
FURTHER INFORMATION CONTACT,
individuals with disabilities can obtain
this document and a copy of the
application package in an accessible
format. The Department will provide the
requestor with an accessible format that
may include Rich Text Format (RTF) or
text format (txt), a thumb drive, an MP3
file, Braille, large print, audiotape, or
compact disc, or other accessible format.

Electronic Access to This Document:
The official version of this document is
the document published in the Federal
Register. You may access the official
edition of the Federal Register and the
Code of Federal Regulations at
www.govinfo.gov. At this site you can
view this document, as well as all other
documents of this Department
published in the Federal Register, in
text or Portable Document Format
(PDF). To use PDF, you must have
Adobe Acrobat Reader, which is
available free at the site.

You may also access documents of the
Department published in the Federal
Register by using the article search
feature at www.federalregister.gov.
Specifically, through the advanced
search feature at this site, you can limit
your search to documents published by
the Department.

James F. Lane,

Senior Advisor, Office of the Secretary
Delegated the Authority to Perform the
Functions and Duties of the Assistant
Secretary, Office of Elementary and
Secondary Education.

[FR Doc. 2023-06681 Filed 3—30-23; 8:45 am]
BILLING CODE 4000-01-P

DEPARTMENT OF EDUCATION

[Docket No.: ED-2023-SCC-0055]

Agency Information Collection
Activities; Comment Request; Higher
Education Act (HEA) Title Il Report
Cards on State Teacher Credentialing
and Preparation

AGENCY: Office of Postsecondary
Education (OPE), Department of
Education (ED).

ACTION: Notice.

SUMMARY: In accordance with the
Paperwork Reduction Act (PRA) of
1995, the Department is proposing a
revision of a currently approved
information collection request (ICR).
DATES: Interested persons are invited to
submit comments on or before May 30,
2023.

ADDRESSES: To access and review all the
documents related to the information
collection listed in this notice, please
use http://www.regulations.gov by
searching the Docket ID number ED—
2023-SCC-0055. Comments submitted
in response to this notice should be
submitted electronically through the
Federal eRulemaking Portal at http://
www.regulations.gov by selecting the
Docket ID number or via postal mail,
commercial delivery, or hand delivery.
If the regulations.gov site is not
available to the public for any reason,
the Department will temporarily accept
comments at ICDocketMgr@ed.gov.
Please include the docket ID number
and the title of the information
collection request when requesting
documents or submitting comments.
Please note that comments submitted
after the comment period will not be
accepted. Written requests for
information or comments submitted by
postal mail or delivery should be
addressed to the Manager of the
Strategic Collections and Clearance
Governance and Strategy Division, U.S.
Department of Education, 400 Maryland
Ave SW, LBJ, Room 6W203,
Washington, DC 20202-8240.

FOR FURTHER INFORMATION CONTACT: For
specific questions related to collection
activities, please contact Freddie Cross,
202-453-7224.

SUPPLEMENTARY INFORMATION: The
Department, in accordance with the
Paperwork Reduction Act of 1995 (PRA)
(44 U.S.C. 3506(c)(2)(A)), provides the
general public and Federal agencies
with an opportunity to comment on
proposed, revised, and continuing
collections of information. This helps
the Department assess the impact of its
information collection requirements and
minimize the public’s reporting burden.
It also helps the public understand the
Department’s information collection
requirements and provide the requested
data in the desired format. The
Department is soliciting comments on
the proposed information collection
request (ICR) that is described below.
The Department is especially interested
in public comment addressing the
following issues: (1) is this collection
necessary to the proper functions of the
Department; (2) will this information be
processed and used in a timely manner;
(3) is the estimate of burden accurate;
(4) how might the Department enhance
the quality, utility, and clarity of the
information to be collected; and (5) how
might the Department minimize the
burden of this collection on the
respondents, including through the use
of information technology. Please note
that written comments received in

response to this notice will be
considered public records.

Title of Collection: Higher Education
Act (HEA) Title II Report Cards on State
Teacher Credentialing and Preparation.

OMB Control Number: 1840-0744.

Type of Review: A revision of a
currently approved ICR.

Respondents/Affected Public: State,
Local, and Tribal Governments; Private
Sector.

Total Estimated Number of Annual
Responses: 2,283.

Total Estimated Number of Annual
Burden Hours: 185,000.

Abstract: This request is for a revision
of the State Report Card and Institution
and Program Report Card required by
the Higher Education Act of 1965, as
amended in 2008 by the Higher
Education Opportunity Act (HEOA).
States must report annually on criteria
and assessments required for initial
teacher credentials using a State Report
Card (SRC), and institutions of higher
education (IHEs) with teacher
preparation programs (TPP), and TPPs
outside of IHEs, must report on key
program elements on an Institution and
Program Report Card (IPRC). IHEs and
TPPs outside of IHEs report annually to
their states on program elements,
including program numbers, type,
enrollment figures, demographics,
completion rates, goals and assurances
to the state. States, in turn, must report
on TPP elements to the Secretary of
Education in addition to information on
assessment pass rates, state standards,
initial credential types and
requirements, numbers of credentials
issued, TPP classification as at-risk or
low-performing. The information from
states, institutions, and programs is
published annually in The Secretary’s
Report to Congress on Teacher Quality.

The revisions to the IPRC consist of
the following:

e A new sub-section about the impact
of COVID-19 in Section I: Program
Information. The section would have
four questions in the first data collection
year in which it is implemented, due to
retrospective questions going back to
academic year 2019-20, but only one
question in subsequent data collection
years.

¢ A new question about student
completion rate in Section I: Program
Information.

e Minor revisions to the gender and
race/ethnicity categories in Section I:
Program Information.

The revisions to the SRC consist of
the following:

e Two new items showing
completion rate, total and by program,
pre-loaded from the IPRC for state
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review, in Section I: Program
Information.

¢ Five new multiple choice questions
in Section VII: Teacher Shortages and
Teacher Preparation, which are
replacing three open text items.

e A new “other” response option for
a multiple choice item in Section IX:
Improvement Efforts.

¢ A new multiple choice and open
text item in Section IX: Improvement
Efforts.

e A new section (Section X) about the
impact of COVID-19. The section would
have three questions in the first data
collection year in which it is
implemented, due to retrospective
questions going back to academic year
2019-20, but only one question in
subsequent data collection years.

e Minor revisions to the gender and
race/ethnicity categories in Section I:
Program Information.

Dated: March 27, 2023.
Kun Mullan,

PRA Coordinator, Strategic Collections and
Clearance, Governance and Strategy Division,
Office of Chief Data Officer, Office of
Planning, Evaluation and Policy
Development.

[FR Doc. 2023-06667 Filed 3—30-23; 8:45 am]

BILLING CODE 4000-01-P

DEPARTMENT OF EDUCATION
[Docket No.: ED-2023—-SCC-0054]

Agency Information Collection
Activities; Comment Request; Grant
Reallotment

AGENCY: Office of Special Education and
Rehabilitative Services (OSERS),
Department of Education (ED).

ACTION: Notice.

SUMMARY: In accordance with the
Paperwork Reduction Act (PRA) of
1995, the Department is proposing an
extension without change of a currently
approved information collection request
(ICR).

DATES: Interested persons are invited to
submit comments on or before May 30,
2023.

ADDRESSES: To access and review all the
documents related to the information
collection listed in this notice, please
use http://www.regulations.gov by
searching the Docket ID number ED—
2023-SCC-0054. Comments submitted
in response to this notice should be
submitted electronically through the
Federal eRulemaking Portal at http://
www.regulations.gov by selecting the
Docket ID number or via postal mail,
commercial delivery, or hand delivery.
If the regulations.gov site is not

available to the public for any reason,
the Department will temporarily accept
comments at ICDocketMgr@ed.gov.
Please include the docket ID number
and the title of the information
collection request when requesting
documents or submitting comments.
Please note that comments submitted
after the comment period will not be
accepted. Written requests for
information or comments submitted by
postal mail or delivery should be
addressed to the Manager of the
Strategic Collections and Clearance
Governance and Strategy Division, U.S.
Department of Education, 400 Maryland
Ave. SW, LBJ, Room 6W203,
Washington, DG 20202-8240.
FOR FURTHER INFORMATION CONTACT: For
specific questions related to collection
activities, please contact David Steele,
202-245-6520.
SUPPLEMENTARY INFORMATION: The
Department, in accordance with the
Paperwork Reduction Act of 1995 (PRA)
(44 U.S.C. 3506(c)(2)(A)), provides the
general public and Federal agencies
with an opportunity to comment on
proposed, revised, and continuing
collections of information. This helps
the Department assess the impact of its
information collection requirements and
minimize the public’s reporting burden.
It also helps the public understand the
Department’s information collection
requirements and provide the requested
data in the desired format. The
Department is soliciting comments on
the proposed information collection
request (ICR) that is described below.
The Department is especially interested
in public comment addressing the
following issues: (1) is this collection
necessary to the proper functions of the
Department; (2) will this information be
processed and used in a timely manner;
(3) is the estimate of burden accurate;
(4) how might the Department enhance
the quality, utility, and clarity of the
information to be collected; and (5) how
might the Department minimize the
burden of this collection on the
respondents, including through the use
of information technology. Please note
that written comments received in
response to this notice will be
considered public records.

Title of Collection: Grant Reallotment.

OMB Control Number: 1820-0692.

Type of Review: An extension without
change of a currently approved ICR.

Respondents/Affected Public: State,
Local and Tribal Governments.

Total Estimated Number of Annual
Responses: 323.

Total Estimated Number of Annual
Burden Hours: 11.

Abstract: The Rehabilitation Act of
1973, as amended (the Act), authorizes

the Rehabilitation Services
Administration (RSA) Commissioner to
reallot to other grant recipients that
portion of a recipient’s annual grant that
cannot be used. To maximize the use of
appropriated funds under the formula
grant programs, RSA has established a
reallotment process for the State
Vocational Rehabilitation Services (VR);
State Supported Employment Services
(Supported Employment); Independent
Living Services for Older Individuals
Who Are Blind (OIB); Client Assistance
Program (CAP); and Protection and
Advocacy of Individual Rights (PAIR)
programs. The authority for RSA to
reallot formula grant funds is found at
sections 110(b)(2) (VR), 622(b)
(Supported Employment), 752(i)(4)
(O1IB), 112(e)(2) (CAP), and 509(e)
(PAIR) of the Act.

The information will be used by the
RSA State Monitoring and Program
Improvement Division (SMPID) to
reallot formula grant funds for the
awards mentioned above.

Dated: March 27, 2023.
Juliana Pearson,

PRA Coordinator, Strategic Collections and
Clearance, Governance and Strategy Division,
Office of Chief Data Officer, Office of
Planning, Evaluation and Policy
Development.

[FR Doc. 2023-06625 Filed 3—30-23; 8:45 am]

BILLING CODE 4000-01-P

DEPARTMENT OF EDUCATION
[Docket ID ED-2023-OESE-0043]

Request for Information Regarding the
Innovative Assessment Demonstration
Authority

AGENCY: Office of Elementary and
Secondary Education, Department of
Education.

ACTION: Request for information.

SUMMARY: The Department of Education
(Department) is requesting information
on successful approaches to innovative
assessment implementation that can
encourage State educational agencies
(SEAS) to pursue the Innovative
Assessment Demonstration Authority
(IADA) and improve statewide
assessments. We will use this
information to inform our
implementation of IADA, under title I,
part B of the Elementary and Secondary
Education Act of 1965, as amended by
the Every Student Succeeds Act (ESEA).
DATES: We must receive your comments
on or before May 1, 2023.

ADDRESSES: Submit your comments to
this request for information (RFI)
through the Federal eRulemaking Portal
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at regulations.gov. Information on using
Regulations.gov, including instructions
for accessing agency documents,
submitting comments, and viewing the
docket, is available on the site, under
“FAQ.” Comments submitted by hand
delivery, fax, email, or after the
comment period will not be accepted.
However, if you require an
accommodation or cannot otherwise
submit your comments via
regulations.gov, please contact the
program contact person listed under FOR
FURTHER INFORMATION CONTACT. To
ensure that the Department does not
receive duplicate copies, please submit
your comments only one time. To
ensure that your comments have
maximum effect in informing the
Department’s knowledge base of
innovations in assessments, we
encourage you to clearly identify the
question number that each comment
addresses. Additionally, please include
the Docket ID at the top of your
comments.

Privacy Note: The Department’s
policy is generally to make comments
received from members of the public
available for public viewing on the
Federal eRulemaking Portal at
www.regulations.gov. Therefore,
commenters should be careful to
include in their comments only
information that they wish to make
publicly available. Commenters should
not include in their comments any
information that identifies other
individuals or that permits readers to
identify other individuals. The
Department reserves the right to redact
at any time any information that
identifies other individuals, includes
information that would allow readers to
identify other individuals, or includes
threats of harm to another person.

This is an RFI only. This RFI is not
a request for proposals (RFP) or a
promise to issue an RFP or a notice
inviting applications. This RFI does not
commit the Department to contract for
any supply or service whatsoever.
Further, we are not seeking proposals
and will not accept unsolicited
proposals. The Department will not pay
for any information or administrative
costs that you may incur in responding
to this RFI. The documents and
information submitted in response to
this RFI become the property of the U.S.
Government and will not be returned.

FOR FURTHER INFORMATION CONTACT:
Patrick Rooney, U.S. Department of
Education, 400 Maryland Avenue SW,
Room 3W202, Washington, DC 20202.
Telephone: (202) 453—-5514. Email:
patrick.rooney@ed.gov.

If you are deaf, hard of hearing, or
have a speech disability and wish to
access telecommunications relay
services, please dial 7-1-1.

SUPPLEMENTARY INFORMATION: The ESEA
requires annual assessments of all
students in grades 3—8 and assessments
of students once in high school. When
developed thoughtfully, these
assessments are tools for advancing
learning and promoting equity. When
assessments are done poorly, in excess,
or without a clear purpose, they divert
time and resources from teaching and
learning. The ESEA affords States
important discretion in implementing
assessment systems, including the
opportunity to pilot new approaches or
designs in summative assessments
through IADA.

TADA is authorized in section 1204 of
the ESEA, and the implementing
regulations for IADA are found in 34
CFR 200.104 through 34 CFR 200.108.1
IADA regulations address the following
topics: definitions (§ 200.104);
application requirements (§ 200.105);
selection criteria (§ 200.106); transition
to statewide use (§200.107); and
extensions, waivers, and withdrawal of
authority (§ 200.108).

TADA seeks to help States interested
in fostering and scaling up high-quality,
innovative assessments that will replace
their current summative assessments.
An SEA would require this
demonstration authority if the SEA
proposes to develop an innovative
assessment in any grade or subject that
requires academic assessments (section
1111(b)(2)(B) of the ESEA).
Additionally, the SEA seeking IADA
must first administer the assessment,
initially, to students in only a subset of
its local educational agencies (LEAs) or
schools. Under IADA, schools
participating in a pilot assessment
would not have to also administer the
current statewide assessment in that
grade or subject to all students in those
LEAs or schools. The State will scale up
the innovative assessment over time,
eventually using it statewide at the end
of the demonstration authority. During
the period of the demonstration
authority, the results of IADA
assessment must be used in the State’s
accountability system and the results
must be included on State and local
report cards.

Since 2018, five States have been
awarded IADA.2 Most recently, in 2021,

1See: www.ecfr.gov/current/title-34/subtitle-B/
chapter-II/part-200/subpart-E/subject-group-
ECFR9277b2b0db822d97toc=1.

2New Hampshire and Louisiana in 2018; Georgia
and North Carolina in 2019; and Massachusetts in
2020. Applications and Annual Reports from these

the Department provided States with an
opportunity 3 to apply for the IADA, but
no States applied. The Department has
received informal feedback from several
States and stakeholders that one reason
SEAs are reluctant to apply for IADA
stems from perceived barriers within the
current IADA regulations.

Section 1204(b)(2) of the ESEA
establishes the five-year period for the
demonstration authority, and ESEA
section 1204(g) provides the Department
with the discretion to extend the
authority for an additional two years (if
certain conditions are met as specified
in 34 CFR 200.108(a)(1)). The ESEA
further permits the Secretary to grant
additional waivers to a State to extend
the State’s IADA authority, and the
Department’s regulations clarify that
such waivers would be granted one year
at a time.4 Section 1204(e)(2)(A)(iv) of
the ESEA requires that the State’s
application must demonstrate that the
innovative assessment system will
include valid and reliable results that
are comparable to all students and for
each subgroup of students described in
section 1111(b)(2)(B)(xi), as compared to
the results for such students on the State
assessments under section 1111(b)(2).
The Department has heard concerns that
the regulations confine State ability to
meet this comparability requirement in
the statute such that it stifles innovation
in new assessments. Section
200.105(b)(4)(i) currently provides the
following five options for a State to meet
the comparability requirement in the
ESEA:

(A) Administering full assessments
from both the innovative and statewide
assessment systems to all students
enrolled in participating schools, such
that at least once in any grade span (i.e.,
3-5, 6-8, or 9—12) and subject for which
there is an innovative assessment, a
statewide assessment in the same
subject would also be administered to
all such students. As part of this
determination, the innovative
assessment and statewide assessment
need not be administered to an
individual student in the same school
year.

(B) Administering full assessments
from both the innovative and statewide
assessment systems to a
demographically representative sample
of all students and subgroups of
students described in section 1111(c)(2)

States are available at: https://oese.ed.gov/offices/
office-of-formula-grants/school-support-and-
accountability/iada/.

3 See: www.federalregister.gov/public-inspection/
2021-00882/applications-for-new-authorities-
innovative-assessment-demonstration-authority.

4 See: ESEA section 1204(j)(3) and 34 CFR
200.108(c)(2).
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of the Act, from among those students
enrolled in participating schools, such
that at least once in any grade span (i.e.,
3-5, 6-8, or 9—12) and subject for which
there is an innovative assessment, a
statewide assessment in the same
subject would also be administered in
the same school year to all students
included in the sample.

(C) Including, as a significant portion
of the innovative assessment system in
each required grade and subject in
which both an innovative and statewide
assessment are administered, items or
performance tasks from the statewide
assessment system that, at a minimum,
have been previously pilot tested or
field tested for use in the statewide
assessment system.

(D) Including, as a significant portion
of the statewide assessment system in
each required grade and subject in
which both an innovative and statewide
assessment are administered, items or
performance tasks from the innovative
assessment system that, at a minimum,
have been previously pilot tested or
field tested for use in the innovative
assessment system.

(E) An alternative method for
demonstrating comparability that an
SEA can demonstrate will provide for
an equally rigorous and statistically
valid comparison between student
performance on the innovative
assessment and the statewide
assessment, including for each subgroup
of students described in section
200.2(b)(11)(i)(A)—(I) and section
1111(b)(2)(B)(xi) and section
1111(h)(1)(C)(ii) of the Act.

The Department is seeking comments
on whether these five approaches are
sufficient to support States as they
consider developing an assessment for
implementation under the IADA
authority, what additional examples or
models of measuring comparability the
Department should consider, and
information about ideas or practices
States might use to demonstrate
comparability under section
200.105(b)(4)(i)(E).

In addition, current IADA regulations
do not specify a timeline by which a
State approved under IADA must begin
to administer an operational IADA
assessment in some schools or LEAs.
Accordingly, the Department is seeking
comments on whether the Department
approving a State for IADA that
includes a planning period would be
helpful to the State in its development
work.

We will review every comment and,
as described above, electronic
comments in response to this RFI will
be publicly available on the Federal
eRulemaking Portal at

www.regulations.gov. Please note that
the Department will not directly
acknowledge or respond to comments,
including comments that contain
specific questions or inquiries. Receipt
of comments in response to this request
for information does not imply that the
Department has decided to issue
guidance, technical assistance, or other
resources.

Detailed Questions: The Department
invites stakeholders who are aware of
policies and practices in educational
assessment that are specifically relevant
for innovation to address the following
questions in their comments.

1. The Department is interested in
whether there are additional
considerations or approaches to
comparability, whether through changes
to current IADA regulations or
additional guidance (for elaborating on
the “other method” in section
200.105(b)(4)(1)(E)), for the innovative
assessment.

a. Are there other methodologies that
could be used as models to provide
comparable results to current statewide
assessments without compromising the
innovative nature of the new
assessments?

b. Are there ways that a State could
plan for an orderly transition from using
the achievement standards for the
current statewide assessments to
achievement standards for the
innovative assessment as it scales to
statewide use?

c. We note that ESEA section
1204(e)(2)(A)(iv) states that the JADA
‘““generate results that are valid and
reliable, and comparable, for all
students and for each subgroup of
students described in section
1111(b)(2)(B)(xi), as compared to the
results for such students on the State
assessments under section 1111(b)(2);”
and ESEA section 1204(e)(2)(A)(x) states
that the IADA ‘“‘generate an annual,
summative achievement determination,
based on the aligned State academic
achievement standards under section
1111(b)(1) and based on annual data, for
each individual student.” Within these
statutory requirements, are there other
issues with respect to comparability that
the Department should clarify, either in
regulation or guidance to help states
meet this requirement? Please be
specific in: (a) describing the issue; (b)
identifying the proposed change to
address the issue; and (c) identifying
how the change will lead to a State
being more likely to apply for IADA.

2. Current IADA regulations do not
specify a timeline by which a State
approved under IADA must administer
an operational IADA assessment in
some schools or LEAs.

a. Would a State be more likely to
submit an IADA application if the
Department explicitly provided one or
two planning years, after the granting of
TIADA authority, before the State first
administers an operational IADA
assessment in some schools or LEAs?

b. Noting that the State would need to
have enough detail about its plan for the
Department to grant IADA approval or
pre-approval, please describe the benefit
to the State that would be provided with
one or two years of planning time as
well as suggestions for the types of
activities the State would undertake
during the planning time?

3. Please describe any other barriers
in the Department’s regulations that
might preclude a State from applying for
IADA. Please be specific in: (a)
identifying the regulatory provision; (b)
describing the issue; (c) identifying the
proposed change to address the issue;
and (d) identifying how the change will
lead to a State being more likely to
apply for IADA.

In providing feedback, commenters
are encouraged to cite published
research on promising practices and
methodologies for innovative
assessment design and implementation.
The Department is committed to
improving the public’s access to, and
the discoverability of, education
research. In service of that goal, we
encourage responders to share any
publications with us and we invite
authors, those who hold copyright, or
their authorized representatives to
consider depositing eligible content into
ERIC, the Institute of Education
Sciences’ bibliographic and full-text
database of education research (https://
eric.ed.gov/). More information about
submitting content to ERIC, including
our selection policy and how to access
the online submission portal, can be
found at https://eric.ed.gov/submit/.

Accessible Format: On request to the
program contact person listed under FOR
FURTHER INFORMATION CONTACT,
individuals with disabilities can obtain
this document in an accessible format.
The Department will provide the
requestor with an accessible format that
may include Rich Text Format (RTF) or
text format (txt), a thumb drive, an MP3
file, braille, large print, audiotape, or
compact disc, or other accessible format.

Electronic Access to This Document:
The official version of this document is
the document published in the Federal
Register. You may access the official
edition of the Federal Register and the
Code of Federal Regulations at
www.govinfo.gov. At this site you can
view this document, as well as all other
documents of this Department
published in the Federal Register, in
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text or Portable Document Format
(PDF). To use PDF, you must have
Adobe Acrobat Reader, which is
available free at the site.

You may also access documents of the
Department published in the Federal
Register by using the article search
feature at www.federalregister.gov.
Specifically, through the advanced
search feature at this site, you can limit
your search to documents published by
the Department. The Department is
committed to making its publications
available to all members of the public.
If you have difficulty understanding
English, you may, free of charge, request
language assistance services for
Department information by calling 1-
800—USA-LEARN (1-800-872-5327)
(TTY: 1-800—877—-8339) or email us at
Ed.Language.Assistance@ed.gov.

James F. Lane,

Senior Advisor, Office of the Secretary
Delegated the Authority to Perform the
Functions and Duties of the Assistant
Secretary Office of Elementary and Secondary
Education, U.S. Department of Education.

[FR Doc. 2023—-06697 Filed 3—-30-23; 8:45 am]|

BILLING CODE 4000-01-P

DEPARTMENT OF EDUCATION

Peer Review Opportunities With the
U.S. Department of Education’s Office
of Career, Technical, and Adult
Education (OCTAE); Office of
Elementary and Secondary Education
(OESE); Office of English Language
Acquisition (OELA); Office of
Postsecondary Education (OPE); and
Office of Special Education and
Rehabilitative Services (OSERS)

AGENCY: Office of Career, Technical, and
Adult Education; Office of Elementary
and Secondary Education; Office of
English Language Acquisition; Office of
Postsecondary Education; and Office of
Special Education and Rehabilitative
Services, Department of Education.
ACTION: Notice.

SUMMARY: The U.S. Department of
Education (Department) announces
opportunities for individuals to
participate in its peer review process for
competitive grant funding under the
programs administered by OCTAE,
OESE, OELA, OPE, and OSERS.
DATES: Requests to serve as a peer
reviewer for fiscal year 2023 will be
accepted on an ongoing basis, aligned
with this year’s grant competition
schedule. Requests to serve as a peer
reviewer should be submitted at least
four weeks prior to the program’s
application deadline noted on the
Department’s website under “Forecast

of Funding Opportunities” at
www2.ed.gov/fund/grant/find/edlite-
forecast.html. This notice highlights the
specific needs of OCTAE, OESE, OELA,
OPE, and OSERS.

ADDRESSES: An individual interested in
serving as a peer reviewer must register
and upload his or her resume in the
Department’s grants management
system known as “G5” at www.g5.gov.

FOR FURTHER INFORMATION CONTACT:

OCTAE: Daphnne Bonaparte, U.S.
Department of Education, 400 Maryland
Avenue SW, Room 10-358, Potomac
Center Plaza, Washington, DC 20202—
5076. Telephone: (202) 987-1561.
Email: CTE@ed.gov.

OESE: Andrew Brake, U.S.
Department of Education, 400 Maryland
Avenue SW, Room 3W344, Washington,
DC 20202. Telephone: (202) 453—6136.
Email: andrew.brake@ed.gov.

OELA: Celeste McLaughlin, U.S.
Department of Education, 400 Maryland
Avenue SW, Room H3214, Potomac
Center Plaza, Washington, DC 20202—
5076. Telephone: (202) 245-7693.
Email: NAM@ed.gov.

OPE: Tonya Hardin, U.S. Department
of Education, 400 Maryland Avenue
SW, Room 2C205, Washington, DC
20202. Telephone: (202) 453-7694.
Email: tonya.hardin@ed.gov.

OSERS: Kate Friday, U.S. Department
of Education, 400 Maryland Avenue
SW, Room 5081B, Potomac Center
Plaza, Washington, DC 20202-5076.
Telephone: (202) 245-7605. Email:
kate.friday@ed.gov.

If you are deaf, hard of hearing, or
have a speech disability and wish to
access telecommunications relay
services, please dial 7-1-1.

SUPPLEMENTARY INFORMATION: The
mission of the Department is to promote
student achievement and preparation
for global competitiveness by fostering
educational excellence and ensuring
equal access. The Department pursues
its mission by funding grant programs
that will improve access to high-quality
educational opportunities and programs
that pursue innovations in teaching and
learning with a focus on underserved
students. The Department also funds
programs in other areas as authorized by
statute. Grant funds are awarded to State
educational agencies; local educational
agencies (i.e., school districts); State,
local, or Tribal governments; nonprofit
organizations; institutions of higher
education; and other entities through a
competitive process referred to as a
grant competition.

Each year the Department convenes
panels of external education
professionals and practitioners to serve

as peer reviewers.! Peer reviewers
evaluate and score submitted
applications against competition-
specific criteria and announced
priorities. Application scores are then
used to inform the Secretary’s funding
decisions.

Executive Order 13985, Advancing
Racial Equity and Support for
Underserved Communities Through the
Federal Government, directs Federal
agencies to “‘assess whether
underserved communities and their
members face systemic barriers in
accessing benefits and opportunities
available pursuant to those policies and
programs.” The Department is
committed to increasing the racial and
ethnic diversity of peer reviewers—an
important element of the Department’s
efforts to implement this Executive
order. Moreover, the Department is
particularly interested in peer reviewers
who represent diverse experiences and
perspectives, including experiences
working with diverse and underserved
communities, and whose expertise
pertains to OCTAE, OESE, OELA, OPE,
and OSERS grant competitions, and this
emphasis on increasing peer reviewer
diversity is included in the
Department’s Agency Equity Plan,
available at www2.ed.gov/documents/
equity/2022-equity-plan.pdf.

This year, OCTAE is managing one
grant competition: Career-Connected
High School Initiative.

This year, OESE is managing
approximately 25 grant competitions to
fund a range of projects that support,
education innovation and research;
educator growth and diversity; magnet
schools; charter schools; literacy;
history and civics; family engagement;
community schools; Indian education;
school infrastructure; and out-of-school
time learning, among others.

OELA is managing one grant
competition: Native American and
Alaska Native Children in School
Program.

OPE is managing approximately 20
grant competitions to fund a wide range
of projects, including projects to support
improvements in educational quality,
management, and financial stability at
colleges and universities that enroll
high numbers of underserved students;
projects designed to increase college
enrollment among students in high-
poverty schools; projects designed to

1Please note that the Institute of Education
Sciences (IES) uses different peer review processes
and procedures than those described in this notice.
More information on the IES peer review process
can be found at: https://ies.ed.gov/director/sro/
application_review.asp. IES also administers its
research grant competitions on a different timeline
from other offices in the Department.
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increase college participation among
low-income parent students by
providing high-quality child care;
projects designed to strengthen foreign
language instruction, area and
international studies, teaching and
research, professional preparation and
development for educators, and
curriculum development at the K-12,
graduate, and postsecondary levels; and
other innovative projects designed to
improve postsecondary education,
including a new Postsecondary Student
Success Grants competition under the
Fund for the Improvement of
Postsecondary Education, a tiered
evidence grant program designed to
develop and rigorously evaluate
evidence-based interventions to
improve postsecondary completion
outcomes.

OSERS is managing nearly 20 grant
competitions. The competitions in
OSERS’ Office of Special Education
Programs (OSEP) include those under
the following programs: State Personnel
Development Grants; Personnel
Development; Technical Assistance and
Dissemination; Educational Technology,
Media, and Materials; Parent Training
and Information; and Technical
Assistance on State Data Collection. The
remaining competitions in OSERS’
Rehabilitation Services Administration
(RSA) are Section 21: Capacity Building
in Traditionally Underserved
Populations and the Disability
Innovation Fund.

The Department seeks to expand its
pool of peer reviewers to ensure that
applications are evaluated by
individuals with up-to-date and relevant
knowledge of educational interventions
and practices across the learning
continuum, from early education to
college and career, in a variety of
learning settings. Department peer
reviewers are education professionals
and practitioners who have gained
subject matter expertise through their
education and work as teachers,
professors, principals, administrators,
school counselors, researchers,
evaluators, content developers, or
vocational rehabilitation professionals
or interpreters. Peer reviewers can be
active education professionals in any
educational level or sector, or those who
are retired but stay informed of current
educational content and issues. No prior
experience as a peer reviewer is
required.

Peer reviewers for each competition
will be selected based on several factors,
including each reviewer’s program-
specific expertise, the number of
applications to be reviewed, and the
diversity and availability of prospective
reviewers. Individuals selected to serve

as peer reviewers are expected to
participate in training; independently
read, score, and provide written
evaluative comments on assigned
applications; and participate in
facilitated panel discussions with other
peer reviewers. Panel discussions are
held via conference calls or in-person,
as identified for the specific
competition. The time commitment for
peer reviewers is usually several hours
a day over a period of two to four weeks.
Peer reviewers receive an honorarium
payment as monetary compensation for
successfully reviewing applications.

If you are interested in serving as a
peer reviewer for the Department, you
should first review the program web
pages of the grant programs that match
your area of expertise. You can access
information on each grant program from
the link provided on the Department’s
grants forecast page at www2.ed.gov/
fund/grant/find/edlite-forecast.html. If
you have documented experience that
you believe qualifies you to serve as a
peer reviewer for one or more specific
grant programs, please register in G5, at
www.g5.gov, which allows the
Department to manage and assign
potential peer reviewers to competitions
that may draw upon their professional
backgrounds and expertise. A toolkit
that includes helpful information on
how to be considered as a peer reviewer
for programs administered by the
Department can be found at
www2.ed.gov/documents/peer-review/
peer-reviewer-toolkit.pptx. Neither the
submission of a resume nor registration
in G5 guarantees you will be selected to
be a peer reviewer.

In addition to registering in G5, some
OPE and OSERS/RSA peer reviews may
require being registered in the System
for Award Management (SAM). Since
registration for this process can take
longer than a week, interested
individuals are encouraged to register in
advance of being contacted by the
Department. In addition to registering in
G5, some OSERS/OSEP peer reviews
require being approved to serve on the
Office of Special Education’s Standing
Panel. Individuals should express their
interest to serve as a peer reviewer for
OSEP competitions directly to the
competition manager listed in the
Notice Inviting Applications at least
four weeks prior to the application
closing date.

If you have interest in serving as a
reviewer specifically for the OCTAE
competition (Chart 5 of the Forecast of
Funding Opportunities), you must also
send your resume to CTE@ed.gov. The
subject line of the email should read
“Prospective 2023 Peer Reviewer.”

If you have interest in serving as a
reviewer specifically for OESE
competitions (Chart 2), you must also
send your resume to
OESEPeerReviewRecruitment@ed.gov.

If you have interest in serving as a
reviewer specifically for the OELA
competition (Chart 6), you must also
send your resume to NAM@ed.gov. The
subject line of the email should read
“Prospective 2023 Peer Reviewer.”

If you have interest in serving as a
reviewer specifically for RSA
competitions (Chart 4B) also send your
resume to RSAPeerReview@ed.gov and
osersprs@ed.gov. The subject line of the
email should read ‘“Prospective 2023
Peer Reviewer.” In the body of the
email, list all programs for which you
would like to be considered to serve as
a peer reviewer.

Requests to serve as a peer reviewer
should be submitted at least four weeks
prior to the program’s application
deadline, noted on the forecast page, to
provide program offices with sufficient
time to review resumes and determine
an individual’s suitability to serve as a
peer reviewer for a specific competition.
If you are selected to serve as a peer
reviewer, the program office will contact

ou.
Y Accessible Format: On request to the
person(s) listed under FOR FURTHER
INFORMATION CONTACT, individuals with
disabilities can obtain this document
and a copy of the application package in
an accessible format. The Department
will provide the requestor with an
accessible format that may include Rich
Text Format (RTF) or text format (txt),
a thumb drive, an MP3 file, braille, large
print, audiotape, or compact disc, or
other accessible format.

Electronic Access to This Document:
The official version of this document is
the document published in the Federal
Register. You may access the official
edition of the Federal Register and the
Code of Federal Regulations at
www.govinfo.gov. At this site you can
view this document, as well as all other
documents of this Department
published in the Federal Register, in
text or Portable Document Format
(PDF). To use PDF you must have
Adobe Acrobat Reader, which is
available free at the site.

You may also access documents of the
Department published in the Federal
Register by using the article search
feature at www.federalregister.gov.
Specifically, through the advanced
search feature at this site, you can limit
your search to documents published by
the Department.

Program Authority: Carl D. Perkins
Career and Technical Education Act of
2006, as amended by the Strengthening
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Career and Technical Education for the
21st Century Act (Pub. L. 115-224);
Elementary and Secondary Education
Act of 1965, as amended (20 U.S.C. 6301
et seq.); Higher Education Act of 1965,
as amended (20 U.S.C. 1001 et seq.);
Individuals with Disabilities Education
Act (20 U.S.C. 1400 et seq.); and the
Rehabilitation Act of 1973, as amended
by the Workforce Innovation and
Opportunity Act (29 U.S.C. 701 et seq.).

Roberto J. Rodriguez,

Assistant Secretary for Planning, Evaluation
and Policy Development.

[FR Doc. 2023-06675 Filed 3—30-23; 8:45 am|
BILLING CODE 4000-01-P

DEPARTMENT OF ENERGY

[Case Number 2022-008; EERE-2022-BT-
WAV-0027]

Energy Conservation Program:
Notification of Petition for Waiver of
Alliance Laundry Systems From the
Department of Energy Clothes Washer
Test Procedure and Notification of
Grant of Interim Waiver

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.

ACTION: Notification of petition for
waiver and grant of an interim waiver;
request for comments.

SUMMARY: This notification announces
receipt of and publishes a petition for
waiver and interim waiver from
Alliance Laundry Systems (“Alliance”),
which seeks a waiver for a specified
residential clothes washer basic models
from the U.S. Department of Energy
(“DOE”) test procedure used for
determining the efficiency of clothes
washers. DOE also gives notification of
an Interim Waiver Order that requires
Alliance to test and rate the specified
residential clothes washer basic models
in accordance with the alternate test
procedure set forth in the Interim
Waiver Order. DOE solicits comments,
data, and information concerning
Alliance’s petition and its suggested
alternate test procedure to inform DOE’s
final decision on Alliance’s waiver
request.

DATES: Written comments and
information are requested and will be
accepted on or before May 1, 2023.
ADDRESSES: Interested persons are
encouraged to submit comments using
the Federal eRulemaking Portal at
www.regulations.gov under docket
number EERE-2022-BT-WAV-0027.
Follow the instructions for submitting
comments. Alternatively, interested

persons may submit comments,
identified by docket number EERE—
2022-BT-WAV-0027, by any of the
following methods:

Email: AllianceLaundry
SystemsCW2022WAV0027@ee.doe.gov.
Include the case number [Case No.
2022-008] in the subject line of the
message.

Postal Mail: Appliance and
Equipment Standards Program, U.S.
Department of Energy, Building
Technologies Office, Mailstop EE-5B,
Petition for Waiver [Case No. 2022-008],
1000 Independence Avenue SW,
Washington, DC 20585-0121. If
possible, please submit all items on a
compact disc (“CD”), in which case it is
not necessary to include printed copies.

Hand Delivery/Courier: Appliance
and Equipment Standards Program, U.S.
Department of Energy, Building
Technologies Office, 950 L’Enfant Plaza
SW, 6th Floor, Washington, DC 20024.
Telephone: (202) 287—-1445. If possible,
please submit all items on a CD, in
which case it is not necessary to include
printed copies.

No telefacsimiles (‘‘faxes’’) will be
accepted. For detailed instructions on
submitting comments and additional
information on this process, see the
SUPPLEMENTARY INFORMATION section of
this document.

Docket: The docket for this activity,
which includes Federal Register
notices, public meeting attendee lists
and transcripts (if a public meeting is
held), comments, and other supporting
documents/materials, is available for
review at www.regulations.gov. All
documents in the docket are listed in
the www.regulations.gov index.
However, not all documents listed in
the index may be publicly available,
such as information that is exempt from
public disclosure.

The docket web page can be found at
www.regulations.gov/docket/EERE-
2022-BT-WAV-0027. The docket web
page contains instructions on how to
access all documents, including public
comments, in the docket.

FOR FURTHER INFORMATION CONTACT: Ms.
Julia Hegarty, U.S. Department of
Energy, Office of Energy Efficiency and
Renewable Energy, Building
Technologies Office, Mailstop EE-5B,
1000 Independence Avenue SW,
Washington, DC 20585-0121.
Telephone: (202) 586—0729. Email: AS
Waiver Request@ee.doe.gov. Ms.
Melanie Lampton, U.S. Department of
Energy, Office of the General Counsel,
Mail Stop GC-33, Forrestal Building,
1000 Independence Avenue SW,
Washington, DC 20585—0103.
Telephone: (240) 751-5157. Email:
Melanie.Lampton@hq.doe.gov.

SUPPLEMENTARY INFORMATION: DOE is
publishing Alliance’s petition for waiver
in its entirety, pursuant to 10 CFR
430.27(b)(1)(iv).* DOE is also publishing
the Interim Waiver Order granted to
Alliance, which serves as notification of
DOE’s determination regarding
Alliance’s petition for an interim
waiver, pursuant to 10 CFR 430.27(e)(3).
DOE invites all interested parties to
submit in writing by May 1, 2023,
comments and information on all
aspects of the petition, including the
alternate test procedure. Pursuant to 10
CFR 430.27(d), any person submitting
written comments to DOE must also
send a copy of such comments to the
petitioner. The contact information for
the petitioner is Daryl Johnson,
Daryl.Johnson@alliancels.com, P.O. Box
990, Shepard Street, Ripon, WI 54971.

Submitting comments via
www.regulations.gov. The
www.regulations.gov web page will
require you to provide your name and
contact information. Your contact
information will be viewable to DOE
Building Technologies staff only. Your
contact information will not be publicly
viewable except for your first and last
names, organization name (if any), and
submitter representative name (if any).
If your comment is not processed
properly because of technical
difficulties, DOE will use this
information to contact you. If DOE
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, DOE may not be
able to consider your comment.

However, your contact information
will be publicly viewable if you include
it in the comment or in any documents
attached to your comment. Any
information that you do not want to be
publicly viewable should not be
included in your comment, nor in any
document attached to your comment. If
this instruction is followed, persons
viewing comments will see only first
and last names, organization names,
correspondence containing comments,
and any documents submitted with the
comments.

Do not submit to www.regulations.gov
information for which disclosure is
restricted by statute, such as trade
secrets and commercial or financial
information (hereinafter referred to as
Confidential Business Information
(“CBI”)). Comments submitted through
www.regulations.gov cannot be claimed
as CBI. Comments received through the
website will waive any GBI claims for
the information submitted. For

1The petition did not identify any of the
information contained therein as confidential
business information.
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information on submitting CBI, see the
Confidential Business Information
section.

DOE processes submissions made
through www.regulations.gov before
posting. Normally, comments will be
posted within a few days of being
submitted. However, if large volumes of
comments are being processed
simultaneously, your comment may not
be viewable for up to several weeks.
Please keep the comment tracking
number that www.regulations.gov
provides after you have successfully
uploaded your comment.

Submitting comments via email, hand
delivery/courier, or postal mail.
Comments and documents submitted
via email, hand delivery/courier, or
postal mail also will be posted to
www.regulations.gov. If you do not want
your personal contact information to be
publicly viewable, do not include it in
your comment or any accompanying
documents. Instead, provide your
contact information on a cover letter.
Include your first and last names, email
address, telephone number, and
optional mailing address. The cover
letter will not be publicly viewable as
long as it does not include any
comments.

Include contact information each time
you submit comments, data, documents,
and other information to DOE. If you
submit via postal mail or hand delivery/
courier, please provide all items on a
CD, if feasible, in which case it is not
necessary to submit printed copies.
Faxes will not be accepted.

Comments, data, and other
information submitted to DOE
electronically should be provided in
PDF (preferred), Microsoft Word or
Excel, WordPerfect, or text (ASCII) file
format. Provide documents that are not
secured, written in English and free of
any defects or viruses. Documents
should not contain special characters or
any form of encryption and, if possible,
they should carry the electronic
signature of the author.

Campaign form letters. Please submit
campaign form letters by the originating
organization in batches of between 50 to
500 form letters per PDF or as one form
letter with a list of supporters’ names
compiled into one or more PDFs. This
reduces comment processing and
posting time.

Confidential Business Information.
According to 10 CFR 1004.11, any
person submitting information that he
or she believes to be confidential and
exempt by law from public disclosure
should submit via email two well-
marked copies: one copy of the
document marked confidential
including all the information believed to

be confidential, and one copy of the
document marked “non-confidential”
with the information believed to be
confidential deleted. Submit these
documents via email. DOE will make its
own determination about the
confidential status of the information
and treat it according to its
determination.

It is DOE’s policy that all comments
may be included in the public docket,
without change and as received,
including any personal information
provided in the comments (except
information deemed to be exempt from
public disclosure).

Case Number 2022-008
Interim Waiver Order
I. Authority

The Energy Policy and Conservation
Act, as amended (“EPCA”),2 authorizes
the U.S. Department of Energy (“DOE”)
to regulate the energy efficiency of a
number of consumer products and
certain industrial equipment. (42 U.S.C.
6291-6317) Title III, Part B of EPCA 3
established the Energy Conservation
Program for Consumer Products Other
Than Automobiles, which sets forth a
variety of provisions designed to
improve energy efficiency for certain
types of consumer products. These
products include residential clothes
washers, the subject of this document.
(42 U.S.C. 6292(a)(7))

The energy conservation program
under EPCA consists essentially of four
parts: (1) testing, (2) labeling, (3) Federal
energy conservation standards, and (4)
certification and enforcement
procedures. Relevant provisions of
EPCA include definitions (42 U.S.C.
6291), test procedures (42 U.S.C. 6293),
labeling provisions (42 U.S.C. 6294),
energy conservation standards (42
U.S.C. 6295), and the authority to
require information and reports from
manufacturers (42 U.S.C. 6296).

The Federal testing requirements
consist of test procedures that
manufacturers of covered products must
use as the basis for: (1) certifying to DOE
that their products comply with the
applicable energy conservation
standards adopted pursuant to EPCA (42
U.S.C. 6295(s)), and (2) making
representations about the efficiency of
that product (42 U.S.C. 6293(c)).
Similarly, DOE must use these test
procedures to determine whether the

2 All references to EPCA in this document refer
to the statute as amended through the Energy Act
of 2020, Public Law 116-260 (Dec. 27, 2020), which
reflect the last statutory amendments that impact
Parts A and A-1 of EPCA.

3For editorial reasons, upon codification in the
U.S. Code, Part B was redesignated as Part A.

product complies with relevant
standards promulgated under EPCA. (42
U.S.C. 6295(s))

Under 42 U.S.C. 6293, EPCA sets forth
the criteria and procedures DOE is
required to follow when prescribing or
amending test procedures for covered
products. EPCA requires that any test
procedures prescribed or amended
under this section must be reasonably
designed to produce test results which
reflect the energy efficiency, energy use
or estimated annual operating cost of a
covered product during a representative
average use cycle or period of use and
requires that test procedures not be
unduly burdensome to conduct. (42
U.S.C. 6293(b)(3)) The test procedure for
clothes washers is contained in the
Code of Federal Regulations (“CFR”) at
10 CFR part 430, subpart B, appendix J2,
Uniform Test Method for Measuring the
Energy Consumption of Automatic and
Semi-Automatic Clothes Washers
(“appendix J2”).

Under 10 CFR 430.27, any interested
person may submit a petition for waiver
from DOE’s test procedure
requirements. DOE will grant a waiver
from the test procedure requirements if
DOE determines either that the basic
model for which the waiver was
requested contains a design
characteristic that prevents testing of the
basic model according to the prescribed
test procedures, or that the prescribed
test procedures evaluate the basic model
in a manner so unrepresentative of its
true energy consumption characteristics
as to provide materially inaccurate
comparative data. 10 CFR 430.27(f)(2). A
petitioner must include in its petition
any alternate test procedures known to
the petitioner to evaluate the
performance of the product type in a
manner representative of the energy
consumption characteristics of the basic
model. 10 CFR 430.27(b)(1)(iii). DOE
may grant the waiver subject to
conditions, including adherence to
alternate test procedures. 10 CFR
430.27(f)(2).

As soon as practicable after the
granting of any waiver, DOE will
publish in the Federal Register a notice
of proposed rulemaking to amend its
regulations so as to eliminate any need
for the continuation of such waiver. 10
CFR 430.27(1). As soon thereafter as
practicable, DOE will publish in the
Federal Register a final rule to that
effect. Id.

The waiver process also provides that
DOE may grant an interim waiver if it
appears likely that the underlying
petition for waiver will be granted and/
or if DOE determines that it would be
desirable for public policy reasons to
grant immediate relief pending a
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determination on the underlying
petition for waiver. 10 CFR 430.27(e)(3).
Within one year of issuance of an
interim waiver, DOE will either: (i)
publish in the Federal Register a
determination on the petition for
waiver; or (ii) publish in the Federal
Register a new or amended test
procedure that addresses the issues
presented in the waiver. 10 CFR
430.27(h)(1).

If the interim waiver test procedure
methodology is different than the
decision and order test procedure
methodology, certification reports to
DOE required under 10 CFR 429.12 and
any representations must be based on
either of the two methodologies until
180 days after the publication date of
the decision and order. Thereafter,
certification reports and any
representations must be based on the
decision and order test procedure
methodology, unless otherwise
specified by DOE. 10 CFR 430.27(i)(1).
When DOE amends the test procedure to
address the issues presented in a
waiver, the waiver or interim waiver
will automatically terminate on the date
on which use of that test procedure is
required to demonstrate compliance. 10
CFR 429.27(h)(3).

II. Background

On June 1, 2022, DOE published a
final rule (“June 2022 Final Rule”’)
amending DOE’s clothes washer test
procedures prescribed at 10 CFR part
430, subpart B, appendix J2. 87 FR
33316. Appendix J2 is currently
required for use to demonstrate
compliance with the currently
applicable energy conservation
standards. The June 2022 Final Rule
also established a new test procedure at
10 CFR part 430, subpart B, appendix J
(“appendix J”’). Use of appendix J is not
required until the compliance date of
any energy conservation standards
amended based on the test procedure in
appendix J, should such amendments be
adopted.

Prior to the amendments promulgated
by the June 2022 Final Rule, section 1
of appendix J2 defined an automatic
WEFCS as “‘a clothes washer water fill
control system that does not allow or
require the user to determine or select
the water fill level, and includes
adaptive water fill control systems and
fixed water fill control systems.” A
fixed WFCS was defined as “a clothes
washer automatic water fill control
system that automatically terminates the
fill when the water reaches an
appropriate level in the clothes

container;” 4 and an adaptive WFCS was
defined as “a clothes washer automatic
water fill control system that is capable
of automatically adjusting the water fill
level based on the size or weight of the
clothes load placed in the clothes
container.” Prior to the amendments
promulgated by the June 2022 Final
Rule, appendix J2 did not provide an
explicit definition for user-adjustable
automatic WFCS; however, section
3.2.6.2.2 of appendix J2 specified that a
user-adjustable automatic WFCS
“affect[s] the relative wash water
levels.” Section 3.2.6.2.2 also specified
the testing provisions applicable to
clothes washers with a user-adjustable
automatic WFCS.5

In the June 2022 Final Rule, DOE
established a more explicit definition of
a user-adjustable adaptive WFCS as “‘a
clothes washer fill control system that
allows the user to adjust the amount of
water that the machine provides, which
is based on the size or weight of the
clothes load placed in the clothes
container.” ¢ 87 FR 33316, 33358,
33396. In conjunction with this change,
DOE amended all instances of the term
“user-adjustable automatic” to instead
read “user-adjustable adaptive.” 7 Id. As

4In the June 2022 Final Rule, DOE amended the
definition of fixed WFCS to mean ‘“‘a clothes washer
automatic water fill control system that
automatically terminates the fill when the water
reaches a pre-defined level that is not based on the
size or weight of the clothes load placed in the
clothes container, without allowing or requiring the
user to determine or select the water fill level.” 87
FR 33316, 33358, 33396.

5 Specifically, section 3.2.6.2.2 of appendix J2
(prior to the amendments promulgated by the June
2022 Final Rule) specified that on clothes washers
with a user-adjustable automatic WFCS, four tests
are conducted: (1) using the maximum test load and
the WFCS set in the setting that gives the most
energy intensive result, (2) using the minimum test
load and the WFCS set in the setting that that gives
the most energy intensive result, (3) using the
average test load and the WFCS set in the setting
that that gives the most energy intensive result, and
(4) using the average test load and the WFCS set in
the setting that that gives the most energy intensive
result.

6In the notice of proposed rulemaking preceding
the June 2022 Final Rule, DOE had proposed to
establish this definition for the term user-adjustable
automatic WFCS [emphasis added]. 86 FR 49140,
49181 (Sep. 1, 2021). In response to this proposal,
DOE received a comment stating that the proposed
definition—by referencing that the amount of water
is adjusted based on the size or weight of the
clothes load placed in the clothes container—would
include only user-adjustable adaptive WFCSs and
not user-adjustable fixed WFCSs (since fixed
WFCSs do not adjust the amount of water based on
the size or weight of the clothing load). 87 FR
33316, 33358.

7In the June 2022 Final Rule, DOE posited that
that a WFCS that provides user-adjustable fixed fill
water levels would essentially be a manual WFCS,
in the sense that a manual fill WFCS automatically
terminates the fill when the water reaches the level
in the clothes container corresponding to the level
select by the user (i.e., a “fixed” water level that
is not automatically determined based on the size

a result of this change in terminology,
the testing provisions at section
3.2.6.2.2 in appendix J2 as amended by
the June 2022 Final Rule apply only to
clothes washers with a user-adjustable
adaptive WFCS, rather than a user-
adjustable automatic WFCS (i.e., the
provisions at section 3.2.6.2.2 no longer
accommodate a user-adjustable fixed
WEFGCS).

II1. Alliance’s Petition for Waiver and
Interim Waiver

On October 28, 2022, DOE received
from Alliance a petition for waiver and
interim waiver from the test procedure
for clothes washers set forth at 10 CFR
part 430, subpart B, appendix J2.8
(Alliance, No. 1 at p. 1) ® Pursuant to 10
CFR 430.27(e)(1), DOE posted the
petition on the DOE website, at:
www.energy.gov/eere/buildings/current-
test-procedure-waivers#Clothes %20
Washers. The petition did not identify
any of the information contained therein
as confidential business information.

In its petition for waiver and interim
waiver, Alliance asserts that the change
in wording from user-adjustable
automatic WFCS to user-adjustable
adaptive WFCS in the appendix ]2 test
procedure as finalized in the June 2022
Final Rule results in a lack of
instruction as to how to test clothes
washer basic models from Alliance that
have a user-adjustable fixed WFCS.
(Alliance, No. 1 at p. 1)

As presented in Alliance’s petition,
the specified basic models have a fixed
WEFCS and also have a “Deep Fill”
button that allows the user to adjust the
relative water level for each cycle. (Id.)
Alliance stated that the specified basic
models met the definition of a ““user-
adjustable automatic water fill control
system,” as defined in appendix J2 prior
to the June 2022 Final Rule. (Id.)
Alliance noted that since the term was
changed to be “user-adjustable adaptive
water fill control system” in the June
2022 Final Rule, the specified basic
models are no longer included in the
definition. (Id.) 10

or weight of the clothes load and is selectable (i.e.,
adjustable) by the user). 87 FR 33316, 33358-33359.

8 The specific basic models for which the petition
applies are Speed Queen R16 and Huebsch R16.
These basic model names were provided by
Alliance in its October 28, 2022, petition.

9 A notation in this form provides a reference for
information that is in the docket for this test
procedure waiver (Docket No. EERE-2022—-BT—
WAV-0027) (available at www.regulations.gov/
document/EERE-2022-BT-WAV-0027-0001). This
notation indicates that the statement preceding the
reference is document number 1 in the docket and
appears at page 1 of that document.

10 New appendix J, which will be required for use
at the time of any potential amended standards,
resolves this issue by not differentiating test

Continued


http://www.energy.gov/eere/buildings/current-test-procedure-waivers#Clothes%20Washers
http://www.energy.gov/eere/buildings/current-test-procedure-waivers#Clothes%20Washers
http://www.energy.gov/eere/buildings/current-test-procedure-waivers#Clothes%20Washers
http://www.regulations.gov/document/EERE-2022-BT-WAV-0027-0001
http://www.regulations.gov/document/EERE-2022-BT-WAV-0027-0001

19294

Federal Register/Vol. 88, No. 62/Friday, March 31, 2023/ Notices

As discussed in the following section
of this document, Alliance requested a
waiver that would reinstate testing
instructions for clothes washers with a
user-adjustable fixed WFCS.

Alliance also requested an interim
waiver from the existing DOE test
procedure, explaining that if DOE were
to deny its application for waiver and
interim waiver, its affected models
would need to be taken off the market,
resulting in the loss of around 40
percent of Alliance’s retail top-loading
clothes washer sales and accompanying
clothes dryers. (Id. at p. 2) DOE will
grant an interim waiver if it appears
likely that the petition for waiver will be
granted, and/or if DOE determines that
it would be desirable for public policy
reasons to grant immediate relief
pending a determination of the petition
for waiver. 10 CFR 430.27(e)(3).

IV. Requested Alternate Test Procedure

EPCA requires that manufacturers use
DOE test procedures when making
representations about the energy
consumption and energy consumption
costs of covered products. (42 U.S.C.
6293(c)) Consistency is important when
making representations about the energy
efficiency of covered products,
including when demonstrating
compliance with applicable DOE energy
conservation standards. Pursuant to 10
CFR 430.27, and after consideration of
public comments on the petition, DOE
may establish in a subsequent Decision
and Order an alternate test procedure
for the basic models addressed by the
Interim Waiver Order.

Alliance seeks to use an alternate test
procedure to test and rate its clothes
washer basic models subject to its
petition. The alternate test procedure
requested by Alliance would apply the
provisions specified in section 3.2.6.2.2
of appendix ]2 (as amended by the June
2022 Final Rule) for a user-adjustable
adaptive WFCS to Alliance’s models
with a user-adjustable fixed WFCS.11

provisions by type of WFCS. If granted, this waiver
would apply only to appendix J2 testing.

11 Specifically, section 3.2.6.2.2 of appendix J2 as
amended by the June 2022 Final Rule specifies the
following test provisions for clothes washers with
a user-adjustable adaptive WFCS: Conduct four
tests on clothes washers with user-adjustable
adaptive water fill controls. Conduct the first test
using the maximum test load and with the adaptive
water fill control system set in the setting that uses
the most water. Conduct the second test using the
minimum test load and with the adaptive water fill
control system set in the setting that uses the least
water. Conduct the third test using the average test
load and with the adaptive water fill control system
set in the setting that uses the most water. Conduct
the fourth test using the average test load and with
the adaptive water fill control system set in the
setting that uses the least water. Average the results
of the third and fourth tests to obtain the energy and

These provisions are consistent with the
provisions in section 3.2.6.2.2 of
appendix J2 (prior to the June 2022
Final Rule) that were previously
applicable to models with a user-
adjustable fixed WFCS. (Alliance, No. 1
at pp. 1-2)

In its petition, Alliance asserted that
testing provisions specified in appendix
J2 as amended by the June 2022 Final
Rule for a clothes washer with a user-
adjustable adaptive WFCS would
provide results that most represent real
water and energy characteristics of the
basic models subject to its petition
because these provisions reflect how the
end user would interact with these
products, which would be the same as
for other manufacturers’ models that
also include a deep fill option and are
tested using this method. Additionally,
Alliance asserted that this method
would require half of the test runs to be
run with deep fill off and half with deep
fill on, such that the water usage for all
possible settings that affect water level
in the DOE test cycle would be tested
and factored into the final result. (Id. at
p- 2)

V. Interim Waiver Order

DOE has reviewed Alliance’s
application for an interim waiver, the
alternate test procedure requested by
Alliance, and the control panel and user
manual of the basic models subject to
the petition as well as control panels
and user manuals of other clothes
washer models on the market with
similar “Deep Fill” type options, but
which have a user-adjustable adaptive
WF(CS.12

DOE’s review of these materials
indicates that the basic models subject
to this petition provide the same user
interface and implementation of the
“Deep Fill” setting as other models with
a user-adjustable adaptive WFCS,
suggesting that consumer usage of this
feature on the Alliance basic models
would be similar to the consumer usage
of the deep fill feature on other clothes
washer models with a user-adjustable
adaptive WFCS. Given this comparison,
DOE has initially determined that
testing the basic models subject to

water consumption values for the average test load
size.

12 The user manual for an individual model
concerned by the waiver request is available at
docs.alliancelaundry.com/tech_pdf/Production/
204807en.pdf. User manuals for other models with
“Deep Fill” options are available at
products.geappliances.com/
MarketingObjectRetrieval/
Dispatcher?RequestType=PDF&Name=49-3000255-
2.pdf& _ga=2.25206205.1455460763.1668610312-
280138474.1643989292 and www.maytag.com/
content/dam/global/documents/201910/owners-
manual-w11197727-reva.pdf.

Alliance’s petition using the alternate
test procedure requested by Alliance
would evaluate the performance of these
basic models in a manner representative
of the basic models’ energy and water
consumption characteristics.

In summary, DOE has initially
determined that the alternate test
procedure appears to allow for the
accurate measurement of the efficiency
of the specified basic models, while
alleviating the testing problems cited by
Alliance in implementing the DOE test
procedure for these basic models.
Consequently, DOE has determined that
Alliance’s petition for waiver likely will
be granted. Furthermore, DOE has
determined that it is desirable for public
policy reasons to grant Alliance
immediate relief pending a
determination of the petition for waiver.

For the reasons stated, it is ordered
that:

(1) Alliance must test and rate the
following residential clothes washer
basic models with the alternate test
procedure set forth in paragraph (2).

Basic

Brand model
Speed Queen .......ccoceeeieiiiiieeene R16
Huebsch ... R16

(2) The alternate test procedure for the
Alliance basic models identified in
paragraph (1) of this Interim Waiver
Order is the test procedure for clothes
washers prescribed by DOE at 10 CFR
part 430, subpart B, appendix J2, using
the provisions specified in section
3.2.6.2.2 of appendix J2 for a clothes
washer with a user-adjustable adaptive
WEFCS. All other requirements of
appendix J2 and DOE’s regulations
remain applicable.

(3) Representations. Alliance may not
make representations about the
efficiency of a basic model listed in
paragraph (1) of this Interim Waiver
Order for compliance, marketing, or
other purposes unless that basic model
has been tested in accordance with the
provisions set forth in this alternate test
procedure and such representations
fairly disclose the results of such
testing.

(4) This Interim Waiver Order shall
remain in effect according to the
provisions of 10 CFR 430.27.

(5) This Interim Waiver Order is
issued on the condition that the
statements, representations, test data,
and documentary materials provided by
Alliance are valid. If Alliance makes any
modifications to the controls or
configurations of a basic model subject
to this Interim Waiver Order, such
modifications will render the waiver
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invalid with respect to that basic model,
and Alliance will either be required to
use the current Federal test method or
submit a new application for a test
procedure waiver. DOE may rescind or
modify this waiver at any time if it
determines the factual basis underlying
the petition for the Interim Waiver
Order is incorrect, or the results from
the alternate test procedure are
unrepresentative of the basic model’s
true energy consumption characteristics.
10 CFR 430.27(k)(1). Likewise, Alliance
may request that DOE rescind or modify
the Interim Waiver Order if Alliance
discovers an error in the information
provided to DOE as part of its petition,
determines that the interim waiver is no
longer needed, or for other appropriate
reasons. 10 CFR 430.27(k)(2).

(6) Issuance of this Interim Waiver
Order does not release Alliance from the
applicable requirements set forth at 10
CFR part 429.

DOE makes decisions on waivers and
interim waivers for only those basic
models specifically set out in the
petition, not future models that may be
manufactured by the petitioner.
Alliance may submit a new or amended
petition for waiver and request for grant
of interim waiver, as appropriate, for
additional basic models of clothes
washers. Alternatively, if appropriate,
Alliance may request that DOE extend
the scope of a waiver or an interim
waiver to include additional basic
models employing the same technology
as the basic model(s) set forth in the
original petition consistent with 10 CFR
430.27(g).

Signing Authority

This document of the Department of
Energy was signed on March 28, 2023,
by Francisco Alejandro Moreno, Acting
Assistant Secretary for Energy Efficiency
and Renewable Energy, pursuant to
delegated authority from the Secretary
of Energy. That document with the
original signature and date is
maintained by DOE. For administrative
purposes only, and in compliance with
requirements of the Office of the Federal
Register, the undersigned DOE Federal
Register Liaison Officer has been
authorized to sign and submit the
document in electronic format for
publication, as an official document of
the Department of Energy. This
administrative process in no way alters
the legal effect of this document upon
publication in the Federal Register.

Signed in Washington, DC, on March 28,
2023.
Treena V. Garrett,
Federal Register Liaison Officer, U.S.
Department of Energy.

October 28, 2022

Julia Hegarty
AS Waiver Requests@ee.doe.gov

Re: Waiver Petition

On behalf of Alliance Laundry
Systems, I would like to submit this
petition for waiver and interim waiver
for our R16 basic model of clothes
washer. Please see the items below for
the information required for this
petition.

1. Identify the particular basic
model(s) for which a waiver is
requested.

a. The requested waiver will cover
models included in Alliance Laundry
Systems basic model R16.

2. Brand names under which the
identified basic model(s) will be
distributed in commerce.

a. These models are distributed under
the Speed Queen and Huebsch brand
names.

3. Design characteristic(s) constituting
the grounds for the petition.

a. This basic model has a user
adjustable “automatic’” water fill control
system, rather than a user adjustable
“adaptive” water fill control system as
redefined in the amended J2 procedure
which machines must be tested to
starting November 28, 2022.

4. Specific requirements sought to be
waived.

a. Requesting that the requirement to
meet the definition of user adjustable
“adaptive” water fill control system as
redefined in the amended J2 test
procedure effective July 1, 2022 is
waived, and allow this basic model to
continue being testing as a user
adjustable “‘automatic” water fill control
system until the next standards revision.

5. Discuss in detail the need for the
requested waiver.

a. The amended test J2 test procedure
with effective date of July 1, 2022 would
make a small change in wording that
would have a profound effect for the
Alliance R16 basic model of clothes
washer. The Alliance washer has a fixed
fill system, and also has a “Deep Fill”
button that allows the user to adjust the
relative water level for each cycle. This
fits within the current test procedure
applicable to a ‘‘user-adjustable
automatic water fill control system.”
See current 10 CFR part 430, subpart B,
App. J2 (Uniform Test Method for
Measuring the Energy Consumption of
Automatic and Semi-automatic Clothes
Washers), § 3.2.6.2. The definition in the

amended version of ]2 would make a
material change by changing
“automatic” to “‘adaptive” (‘““user-
adjustable adaptive water fill control
system”). It appears that this change
could exclude the Alliance washer from
the new definition “user-adjustable
adaptive water fill control system.” For
the new Appendix J there is a clear
definition (Table III.2) that would move
this product into the category of a
“manual fill”’, but there is not a new
definition for this type of WFCS in the
amended J2.

6. Identify manufacturers of all other
basic models distributed in commerce
in the United States and known to the
petitioner to incorporate design
characteristic(s) similar to those found
in the basic model that is the subject of
the petition.

a. Samsung, Whirlpool, LG, GE all
have models which use a “Deep Fill”
modifier button to add more water
relative to the default fill level, but most
of them would likely still fit the revised
definition of user adjustable adaptive
WEFCS. The user interacts with these
products in the same way as they would
with our R16 basic model with “Deep
Fill” option. However, without testing
the competitor’s models there is no way
to know if they are fixed fill or adaptive
fill.

7. Include any alternate test
procedures known to the petitioner to
evaluate the performance of the product
type in a manner representative of the
energy and/or water consumption
characteristics of the basic model.

a. We believe that the procedure
described in the amended ]2 for a user
adjustable adaptive WFCS would
provide results that most represent real
water and energy characteristics of this
basic model, for the reasons shown
below.

i. Reflects how the end user would
interact with this product, which is the
same as with other manufacturers
models that also include a deep fill
option and are tested using this method.

ii. Requires half of the test runs to be
done with deep fill off and half with it
turned on, so water usage for all
possible settings that affect water level
in the DOE test cycle are being tested
and factored into the final result with
equal weighting.

iii. The default fill level on this
product is a fixed fill, which is still
classified as an automatic fill system in
the amended J2 procedure, and the deep
fill option adjusts the water level
relative to the default level. There are no
manually selectable small, medium, or
large load sizes.

iv. Selecting the deep fill option only
changes the water level relative to the
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default level. It does not add any
additional hot water, increase wash
time, or change the cycle in any other
way that would have a noticeable effect
on energy usage of this product.

8. Each petition for interim waiver
must reference the related petition for
waiver.

a. Not applicable.

9. Demonstrate likely success of the
petition for waiver and interim waiver,
and address what economic hardship
and/or competitive disadvantage is
likely to result absent a favorable
determination on the petition for waiver
and interim waiver.

a. The amended ]2 test procedure
does not have a clear definition for
testing a user adjustable fixed WFCS.
Based on other similar products on the
market that have a Deep Fill option and
the fact that our R16 basic model
interacts with the user in the same
manner, we believe that testing using
the procedure defined for user
adjustable adaptive WFCS is
appropriate for this product. If the
waiver were to be denied and our R16
basic model had to be taken off the
market, it would result in the loss of
about 40% of our retail top load washer
sales and the accompanying dryers.
Sincerely,

/sl

Daryl T. Johnson,

Manager—Small Chassis Engineering.
[FR Doc. 2023—-06750 Filed 3—30-23; 8:45 am]|
BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY

Electricity Advisory Committee

AGENCY: Office of Electricity,
Department of Energy.

ACTION: Notice of open meeting.

SUMMARY: This notice announces a
meeting of the Electricity Advisory
Committee (EAC). The Federal Advisory
Committee Act (FACA) requires that
public notice of these meetings be
announced in the Federal Register. This
meeting will be held virtually for
members of the public and the EAC
members.

DATES: Friday April 21, 2023; 3:00—4:00
p.m. EST.

ADDRESSES: Virtual meeting for
members of the public, EAC members,
Department of Energy (DOE)
representatives, agency liaisons, and
EAC support staff. To register to attend
virtually, please visit the meeting
website: https://www.energy.gov/oe/
april-21-2023-electricity-advisory-
committee-meeting.

FOR FURTHER INFORMATION CONTACT:
Jayne Faith, Designated Federal Officer,
Office of Electricity, U.S. Department of
Energy, Washington, DC 20585;
Telephone: (202) 586—2983 or Email:
Jayne.Faith@hq.doe.gov.

SUPPLEMENTARY INFORMATION:

Purpose of the Committee: The EAC
was established in accordance with the
provisions of FACA, as amended, to
provide advice to the U.S. Department
of Energy (DOE) in implementing the
Energy Policy Act of 2005, executing
certain sections of the Energy
Independence and Security Act of 2007,
and modernizing the nation’s electricity
delivery infrastructure. The EAC is
composed of individuals of diverse
backgrounds selected for their technical
expertise and experience, established
records of distinguished professional
service, and their knowledge of issues
that pertain to the electric sector.

Tentative Agenda: The meeting will
start at 3:00 p.m. Eastern Time on April
21, 2023. Agenda items for this meeting
include a discussion of a draft
recommendation concerning national
transmission corridors and public
comments. The meeting will conclude
at approximately at 4:00 p.m. The
meeting agenda and times may change
to accommodate EAC business. For EAC
agenda updates, see the EAC website at:
https://www.energy.gov/oe/april-21-
2023-electricity-advisory-committee-
meeting.

Public Participation: The meeting is
open to the public via a virtual meeting
option. Individuals who would like to
attend must register for the meeting
here: https://www.energy.gov/oe/april-
21-2023-electricity-advisory-committee-
meeting. Individuals and
representatives of organizations who
would like to offer comments and
suggestions may do so during the
meeting. Approximately 20 minutes will
be reserved for public comments. Time
allotted per speaker will depend on the
number who wish to speak but will not
exceed three minutes. The Designated
Federal Officer is empowered to
conduct the meeting in a fashion that
will facilitate the orderly conduct of
business. Those wishing to speak
should register to do so by sending an
email to Ms. Jayne Faith at Jayne.Faith@
hq.doe.gov, no later than 5:00 p.m. on
April 20, 2023. Anyone who is not able
to attend the meeting, or for whom the
allotted public comments time is
insufficient to address pertinent issues
with the EAG, is invited to send a
written statement identified by
“Electricity Advisory Committee April
2023 Meeting,” to Ms. Jayne Faith at
Jayne.Faith@hgq.doe.gov.

Minutes: A recording and minutes of
the EAC meeting will be posted on the
EAC web page at www.energy.gov/oe/
april-21-2023-electricity-advisory-
committee-meeting. They can also be
obtained by contacting Ms. Jayne Faith
at the address above.

Signed in Washington, DC, on March 28,
2023.

LaTanya R. Butler,

Deputy Committee Management Officer.
[FR Doc. 2023-06722 Filed 3—-30-23; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY

Environmental Management Site-
Specific Advisory Board, Idaho
Cleanup Project

AGENCY: Office of Environmental
Management, Department of Energy.

ACTION: Notice of open meeting.

SUMMARY: This notice announces an in-
person/virtual hybrid meeting of the
Environmental Management Site-
Specific Advisory Board (EM SSAB),
Idaho Cleanup Project (ICP). The
Federal Advisory Committee Act
requires that public notice of this
meeting be announced in the Federal
Register.

DATES: Thursday, April 27, 2023; 9:00
a.m.—12:00 p.m. MDT.

An opportunity for public comment
will be at 11:45 a.m. MDT.

These times are subject to change;
please contact the ICP Citizens Advisory
Board (CAB) Administrator (below) for
confirmation of times prior to the
meeting.

ADDRESSES: This meeting will be open
to the public in-person at the Residence
Inn (address below) or virtually via
Zoom. To attend virtually, please
contact Mariah Porter, ICP CAB
Administrator, by email mariah.porter@
northwindgrp.com or phone (208) 557—
7857, no later than 5:00 p.m. MDT on
Tuesday, April 25, 2023.

Board members, Department of
Energy (DOE) representatives, agency
liaisons, and Board support staff will
participate in-person, following COVID-
19 precautionary measures, at:
Residence Inn, 635 West Broadway
Street, Idaho Falls, ID 83404.

Attendees should check the ICP CAB
Administrator (below) for any meeting
format changes due to COVID-19
protocols.

FOR FURTHER INFORMATION CONTACT:
Mariah Porter, ICP CAB Administrator,
by phone (208) 557-7857 or email
mariah.porter@northwindgrp.com or
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visit the Board’s internet homepage at
https://energy.gov/em/icpcab.
SUPPLEMENTARY INFORMATION:

Purpose of the Board: The purpose of
the Board is to make recommendations
to DOE-EM and site management in the
areas of environmental restoration,
waste management, and related
activities.

Tentative Agenda (agenda topics may
change up to the day of the meeting;
please contact Mariah Porter for the
most current agenda):

1. Recent Public Outreach
2. Program Presentations
3. DOE Presentation

Public Participation: The in-person/
online virtual hybrid meeting is open to
the public either in-person at the
Residence Inn or via Zoom. To sign-up
for public comment, please contact the
ICP CAB Administrator (above) no later
than 5:00 p.m. MDT on Tuesday, April
25, 2023. In addition to participation in
the live public comment sessions
identified above, written statements
may be filed with the Board either five
days before or five days after the
meeting by sending them to the ICP
CAB Administrator at the
aforementioned email address. Written
public comment received prior to the
meeting will be read into the record.
The Deputy Designated Federal Officer
is empowered to conduct the meeting in
a fashion that will facilitate the orderly
conduct of business. Individuals
wishing to make public comments will
be provided a maximum of five minutes
to present their comments.

Minutes: Minutes will be available by
writing or calling Mariah Porter, ICP
CAB Administrator, phone (208) 557—
7857 or email mariah.porter@
northwindgrp.com. Minutes will also be
available at the following website:
https://www.energy.gov/em/icpcab/
listings/cab-meetings.

Signed in Washington, DC, on March 27,
2023.

LaTanya Butler,

Deputy Committee Management Officer.
[FR Doc. 2023-06728 Filed 3—30-23; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY

Agency Information Collection
Extension; Correction

AGENCY: Office of Sustainability and
Asset Management, Department of
Energy.

ACTION: Notice of request for comments;
correction.

SUMMARY: On January 19, 2023, the
Office of Sustainability and Asset

Management, Department of Energy,
published a request for comments in the
Federal Register on a proposed
collection of information that DOE is
developing for submission to the Office
of Management and Budget (OMB)
pursuant to the Paperwork Reduction
Act of 1995.

FOR FURTHER INFORMATION CONTACT:
Monja Vadnais, Acting Director, Office
of Sustainability and Asset
Management, U.S. Department of
Energy, 1000 Independence Avenue,
Washington, DC 20585; Telephone:
(202) 287-1563; Email: monja.vadnais@
hq.doe.gov.

Correction

In the Federal Register of January 19,
2023, FR Doc. 2023-00966, (88 FR 3398)
under the SUPPLEMENTARY INFORMATION
section, the following corrections are
made:

(5) Annual Estimated Number of
Respondents: 201;

(6) Annual Estimated Number of
Total Responses: 367;

(7) Annual Estimated Number of
Burden Hours: 3722;

(8) Annual Estimated Reporting and
Recordkeeping Cost Burden: $160,826.

Reason for Correction: The change
aims to correct the collection
information based upon the new OMB
1910-1000 Supporting Statement
template.

Signing Authority

This document of the Department of
Energy was signed on March 14, 2023,
by Monja Vadnais, Acting Director for
the Office of Sustainability and Asset
Management, pursuant to delegated
authority from the Secretary of Energy.
That document with the original
signature and date is maintained by
DOE. For administrative purposes only,
and in compliance with requirements of
the Office of the Federal Register, the
undersigned DOE Federal Register
Liaison Officer has been authorized to
sign and submit the document in
electronic format for publication, as an
official document of the Department of
Energy. This administrative process in
no way alters the legal effect of this
document upon publication in the
Federal Register.

Signed in Washington, DC, on March 28,
2023.

Treena V. Garrett,

Federal Register Liaison Officer, U.S.
Department of Energy.

[FR Doc. 2023-06725 Filed 3-30-23; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Project No. 2701-000]

Erie Boulevard Hydropower, L.P.;
Notice of Authorization for Continued
Project Operation

The license for the West Canada Creek
Hydroelectric Project No. 2701 was
issued for a period ending February 28,
2023.

Section 15(a)(1) of the FPA, 16 U.S.C.
808(a)(1), requires the Commission, at
the expiration of a license term, to issue
from year-to-year an annual license to
the then licensee(s) under the terms and
conditions of the prior license until a
new license is issued, or the project is
otherwise disposed of as provided in
section 15 or any other applicable
section of the FPA. If the project’s prior
license waived the applicability of
section 15 of the FPA, then, based on
section 9(b) of the Administrative
Procedure Act, 5 U.S.C. 558(c), and as
set forth at 18 CFR 16.21(a), if the
licensee of such project has filed an
application for a subsequent license, the
licensee may continue to operate the
project in accordance with the terms
and conditions of the license after the
minor or minor part license expires,
until the Commission acts on its
application. If the licensee of such a
project has not filed an application for
a subsequent license, then it may be
required, pursuant to 18 CFR 16.21(b),
to continue project operations until the
Commission issues someone else a
license for the project or otherwise
orders disposition of the project.

If the project is subject to section 15
of the FPA, notice is hereby given that
an annual license for Project No. 2701
is issued to Erie Boulevard Hydropower,
L.P., for a period effective March 1,
2023, through February 29, 2024, or
until the issuance of a new license for
the project or other disposition under
the FPA, whichever comes first. If
issuance of a new license (or other
disposition) does not take place on or
before February 29, 2024, notice is
hereby given that, pursuant to 18 CFR
16.18(c), an annual license under
section 15(a)(1) of the FPA is renewed
automatically without further order or
notice by the Commission, unless the
Commission orders otherwise.

If the project is not subject to section
15 of the FPA, notice is hereby given
that Erie Boulevard Hydropower, L.P. is
authorized to continue operation of the
West Canada Creek Hydroelectric
Project under the terms and conditions
of the prior license until the issuance of
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a new license for the project or other
disposition under the FPA, whichever
comes first.

Dated: March 27, 2023.
Kimberly D. Bose,
Secretary.
[FR Doc. 2023-06748 Filed 3—-30-23; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Combined Notice of Filings

Take notice that the Commission has
received the following Natural Gas & Oil
Pipeline Rate and Refund Report filings:

Filings Instituting Proceedings

Docket Numbers: RP23-591-000.

Applicants: Guardian Pipeline, L.L.C.

Description: § 4(d) Rate Filing:
Amendment to Non-Conforming
Agreements to be effective 4/1/2023.

Filed Date: 3/27/23.

Accession Number: 20230327-5025.

Comment Date: 5 pm ET 4/10/23.

Any person desiring to intervene or
protest in any of the above proceedings
must file in accordance with Rules 211
and 214 of the Commission’s
Regulations (18 CFR 385.211 and
385.214) on or before 5:00 p.m. Eastern
time on the specified comment date.
Protests may be considered, but
intervention is necessary to become a
party to the proceeding.

The filings are accessible in the
Commission’s eLibrary system (https://
elibrary.ferc.gov/idmws/search/
fercgensearch.asp) by querying the
docket number.

eFiling is encouraged. More detailed
information relating to filing
requirements, interventions, protests,
service, and qualifying facilities filings
can be found at: http://www.ferc.gov/
docs-filing/efiling/filing-req.pdf. For
other information, call (866) 208—-3676
(toll free). For TTY, call (202) 502—8659.

Dated: March 27, 2023.
Debbie-Anne A. Reese,
Deputy Secretary.
[FR Doc. 2023-06694 Filed 3—30-23; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Combined Notice of Filings #1

Take notice that the Commission
received the following Complaints and
Compliance filings in EL Dockets:

Docket Numbers: EL23-49-000;
QF22-58-000.

Applicants: McAdoo & Allen, Inc.

Description: Petition for Enforcement
and Declaratory Order of McAdoo &
Allen, Inc. d/b/a Quaker Color.

Filed Date: 3/17/23.

Accession Number: 20230317-5180.

Comment Date: 5 p.m. ET 4/7/23.

Docket Numbers: EL23-50-000.

Applicants: Independent Market
Monitor for PJM v. PJM Interconnection,
L.L.C.

Description: Complaint of
Independent Market Monitor for PJM v.
PJM Interconnection, L.L.C.

Filed Date: 3/27/23.

Accession Number: 20230327-5039.

Comment Date: 5 p.m. ET 4/17/23.

Take notice that the Commission
received the following electric rate
filings:

Docket Numbers: ER18-1489-002;
ER16-1154-009; ER13-1101-027;
ER13-1541-026; ER14-787-020; ER14—
661—017; ER15-54—011; ER15-55-011;
ER15-1475-012; ER15-2593-011;
ER16-452-010; ER16-1882-004; ER16—
705-008; ER16—-706—-008; ER17-2508—
003; ER17-252-005; ER21-1988-003;
ER21-2867—001.

Applicants: Tri-State Generation and
Transmission Association, Inc., SP
Garland Solar Storage, LLC, 2016 ESA
Project Company, LLC, RE Gaskell West
1 LLC, RE Garland A LLC, RE Garland
LLG, Boulder Solar Power, LLC, RE
Tranquillity LLC, Desert Stateline LLC,
North Star Solar, LLC, Blackwell Solar,
LLG, Lost Hills Solar, LLC, SG2 Imperial
Valley LLC, Macho Springs Solar, LLC,
Campo Verde Solar, LLC, Spectrum
Nevada Solar, LLC, Parrey, LLC, SP
Cimarron I, LLC.

Description: Supplement to June 30,
2022, Triennial Market Power Analysis
for Southwest Region of SP Cimarron I,
LLC, et al.

Filed Date: 3/24/23.

Accession Number: 20230324-5336.

Comment Date: 5 p.m. ET 4/14/23.

Docket Numbers: ER19-1078-002.

Applicants: PPA Grand Johanna LLC.

Description: Compliance filing: Notice
of Change in Status to be effective 3/28/
2023.

Filed Date: 3/27/23.

Accession Number: 20230327-5184.

Comment Date: 5 p.m. ET 4/17/23.

Docket Numbers: ER22-611-002.

Applicants: Wildcat I Energy Storage,
LLC.

Description: Compliance filing: Notice
of Change in Status to be effective 3/28/
2023.

Filed Date: 3/27/23.

Accession Number: 20230327-5185.

Comment Date: 5 p.m. ET 4/17/23.

Docket Numbers: ER22—1554—003.

Applicants: Ford County Wind Farm
LLC.

Description: Compliance filing:
Compliance Filing Revising Tariff
Record to be effective 7/1/2022.

Filed Date: 3/27/23.

Accession Number: 20230327-5145.

Comment Date: 5 p.m. ET 4/17/23.

Docket Numbers: ER23-567—001.

Applicants: Southwest Power Pool,
Inc.

Description: Tariff Amendment:
Deficiency Response—Transmission
Owner Project Evaluation Process to be
effective 2/6/2023.

Filed Date: 3/27/23.

Accession Number: 20230327-5186.

Comment Date: 5 p.m. ET 4/17/23.

Docket Numbers: ER23-1034—-001.

Applicants: PJM Interconnection,
L.L.C.

Description: Tariff Amendment:
Amendment to ISA, SA No. 6000;
Queue No. AD2-116 in Docket No.
ER23-1034 to be effective 4/3/2023.

Filed Date: 3/27/23.

Accession Number: 20230327-5180.

Comment Date: 5 p.m. ET 4/17/23.

Docket Numbers: ER23—-1466-000.

Applicants: Interstate Power and
Light Company, ITC Midwest LLC.

Description: § 205(d) Rate Filing:
Interstate Power and Light Company
submits tariff filing per 35.13(a)(2)(iii:
Update to O&T Agreement Exhibits and
Appendices (2023) to be effective 5/29/
2023.

Filed Date: 3/27/23.

Accession Number: 20230327-5017.

Comment Date: 5 p.m. ET 4/17/23.

Docket Numbers: ER23-1467-000.

Applicants: PJ]M Interconnection,
L.L.C.

Description: § 205(d) Rate Filing:
Original NSA, Service Agreement No.
6857; Queue No. AC1-168 to be
effective 2/23/2023.

Filed Date: 3/27/23.

Accession Number: 20230327-5042.

Comment Date: 5 p.m. ET 4/17/23.

Docket Numbers: ER23—-1468-000.

Applicants: PJM Interconnection,
L.L.C.

Description: § 205(d) Rate Filing:
Amendment to WMPA, Service
Agreement No. 5836; Queue No. AE2—
227 to be effective 5/27/2023.

Filed Date: 3/27/23.

Accession Number: 20230327-5047.

Comment Date: 5 p.m. ET 4/17/23.

Docket Numbers: ER23—-1469-000.

Applicants: Arroyo Solar LLC.

Description: Initial rate filing:
Certificate of Concurrence to
Operational Control and Maintenance
Agreement to be effective 12/31/2022.
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Filed Date: 3/27/23.
Accession Number: 20230327-5058.
Comment Date: 5 p.m. ET 4/17/23.

Docket Numbers: ER23—1470-000.

Applicants: Cottontail Solar 2, LLC.

Description: Baseline eTariff Filing:
Petition for MBR Authorization with
Waivers & Expedited Treatment to be
effective 4/15/2023.

Filed Date: 3/27/23.

Accession Number: 20230327-5070.

Comment Date: 5 p.m. ET 4/17/23.

Docket Numbers: ER23-1471-000.

Applicants: MPower Energy NJ LLC.

Description: Baseline eTariff Filing:
MPE NJ FERC Application to be
effective 4/26/2023.

Filed Date: 3/27/23.

Accession Number: 20230327-5075.

Comment Date: 5 p.m. ET 4/17/23.

Docket Numbers: ER23-1472-000.

Applicants: SunZia Transmission,
LLC.

Description: § 205(d) Rate Filing:
Generator Interconnection Agreement
with SunZia Wind PowerGCo LLC to be
effective 5/26/2023.

Filed Date: 3/27/23.

Accession Number: 20230327-5078.

Comment Date: 5 p.m. ET 4/17/23.

Docket Numbers: ER23-1473-000.

Applicants: PJM Interconnection,
L.L.C.

Description: § 205(d) Rate Filing:
Amendment to WMPA, Service
Agreement No. 5837; Queue No. AE2—
228 to be effective 5/27/2023.

Filed Date: 3/27/23.

Accession Number: 20230327-5083.

Comment Date: 5 p.m. ET 4/17/23.

Docket Numbers: ER23—-1474-000.

Applicants: PJM Interconnection,
L.L.C.

Description: § 205(d) Rate Filing:
Original ISA, Service Agreement No.
6838; Queue No. AF2-356 to be
effective 2/23/2023.

Filed Date: 3/27/23.

Accession Number: 20230327-5120.

Comment Date: 5 p.m. ET 4/17/23.

Docket Numbers: ER23-1475-000.

Applicants: Midcontinent
Independent System Operator, Inc.

Description: § 205(d) Rate Filing:
2023-03-27_Phasing Out Stored Energy
Resources and SER-II to be effective 6/
1/2023.

Filed Date: 3/27/23.

Accession Number: 20230327-5135.

Comment Date: 5 p.m. ET 4/17/23.

Docket Numbers: ER23-1476-000.

Applicants: Cottontail Solar 8, LLC.

Description: Baseline eTariff Filing:
Petition for MBR Authorization with
Waivers & Expedited Treatment to be
effective 4/15/2023.

Filed Date: 3/27/23.

Accession Number: 20230327-5160.

Comment Date: 5 p.m. ET 4/17/23.

Take notice that the Commission
received the following electric securities
filings:

Docket Numbers: ES23-38-000.

Applicants: Northern Maine
Independent Administrator, Inc.

Description: Application Under
Section 204 of the Federal Power Act for
Authorization to Issue Securities of
Northern Maine Independent System
Administrator, Inc.

Filed Date: 3/24/23.

Accession Number: 20230324-5284.

Comment Date: 5 p.m. ET 4/14/23.

The filings are accessible in the
Commission’s eLibrary system (https://
elibrary.ferc.gov/idmws/search/
fercgensearch.asp) by querying the
docket number.

Any person desiring to intervene or
protest in any of the above proceedings
must file in accordance with Rules 211
and 214 of the Commission’s
Regulations (18 CFR 385.211 and
385.214) on or before 5:00 p.m. Eastern
time on the specified comment date.
Protests may be considered, but
intervention is necessary to become a
party to the proceeding.

eFiling is encouraged. More detailed
information relating to filing
requirements, interventions, protests,
service, and qualifying facilities filings
can be found at: http://www.ferc.gov/
docs-filing/efiling/filing-req.pdf. For
other information, call (866) 208—-3676
(toll free). For TTY, call (202) 502—-8659.

Dated: March 27, 2023.

Debbie-Anne A. Reese,

Deputy Secretary.

[FR Doc. 2023-06690 Filed 3—30-23; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. ER23-1445-000]

Hobnail Solar, LLC; Supplemental
Notice That Initial Market-Based Rate
Filing Includes Request for Blanket
Section 204 Authorization

This is a supplemental notice in the
above-referenced proceeding of Hobnail
Solar, LLC’s application for market-
based rate authority, with an
accompanying rate tariff, noting that
such application includes a request for
blanket authorization, under 18 CFR
part 34, of future issuances of securities
and assumptions of liability.

Any person desiring to intervene or to
protest should file with the Federal

Energy Regulatory Commission, 888
First Street NE, Washington, DC 20426,
in accordance with Rules 211 and 214
of the Commission’s Rules of Practice
and Procedure (18 CFR 385.211 and
385.214). Anyone filing a motion to
intervene or protest must serve a copy
of that document on the Applicant.

Notice is hereby given that the
deadline for filing protests with regard
to the applicant’s request for blanket
authorization, under 18 CFR part 34, of
future issuances of securities and
assumptions of liability, is April 17,
2023.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper, using the
FERC Online links at http://
www.ferc.gov. To facilitate electronic
service, persons with internet access
who will eFile a document and/or be
listed as a contact for an intervenor
must create and validate an
eRegistration account using the
eRegistration link. Select the eFiling
link to log on and submit the
intervention or protests.

Persons unable to file electronically
may mail similar pleadings to the
Federal Energy Regulatory Commission,
888 First Street NE, Washington, DC
20426. Hand delivered submissions in
docketed proceedings should be
delivered to Health and Human
Services, 12225 Wilkins Avenue,
Rockville, Maryland 20852.

In addition to publishing the full text
of this document in the Federal
Register, the Commission provides all
interested persons an opportunity to
view and/or print the contents of this
document via the internet through the
Commission’s Home Page (http://
www.ferc.gov) using the “eLibrary” link.
Enter the docket number excluding the
last three digits in the docket number
field to access the document. At this
time, the Commission has suspended
access to the Commission’s Public
Reference Room, due to the
proclamation declaring a National
Emergency concerning the Novel
Coronavirus Disease (COVID-19), issued
by the President on March 13, 2020. For
assistance, contact the Federal Energy
Regulatory Commission at
FERCOnlineSupport@ferc.gov or call
toll-free, (886) 208-3676 or TYY, (202)
502-8659.

Dated: March 27, 2023.
Debbie-Anne A. Reese,
Deputy Secretary.
[FR Doc. 2023—-06691 Filed 3—-30-23; 8:45 am]|
BILLING CODE 6717-01-P
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DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Project No. 2533-000]

Brainerd Public Utilities; Notice of
Authorization for Continued Project
Operation

The license for the Brainerd
Hydroelectric Project No. 2533 was
issued for a period ending February 28,
2023.

Section 15(a)(1) of the FPA, 16 U.S.C.
808(a)(1), requires the Commission, at
the expiration of a license term, to issue
from year-to-year an annual license to
the then licensee(s) under the terms and
conditions of the prior license until a
new license is issued, or the project is
otherwise disposed of as provided in
section 15 or any other applicable
section of the FPA. If the project’s prior
license waived the applicability of
section 15 of the FPA, then, based on
section 9(b) of the Administrative
Procedure Act, 5 U.S.C. 558(c), and as
set forth at 18 CFR 16.21(a), if the
licensee of such project has filed an
application for a subsequent license, the
licensee may continue to operate the
project in accordance with the terms
and conditions of the license after the
minor or minor part license expires,
until the Commission acts on its
application. If the licensee of such a
project has not filed an application for
a subsequent license, then it may be
required, pursuant to 18 CFR 16.21(b),
to continue project operations until the
Commission issues someone else a
license for the project or otherwise
orders disposition of the project.

If the project is subject to section 15
of the FPA, notice is hereby given that
an annual license for Project No. 2533
is issued to the City of Brainerd for a
period effective March 1, 2023, through
February 29, 2024 or until the issuance
of a new license for the project or other
disposition under the FPA, whichever
comes first. If issuance of a new license
(or other disposition) does not take
place on or before February 29, 2024,
notice is hereby given that, pursuant to
18 CFR 16.18(c), an annual license
under section 15(a)(1) of the FPA is
renewed automatically without further
order or notice by the Commission,
unless the Commission orders
otherwise.

If the project is not subject to section
15 of the FPA, notice is hereby given
that City of Brainerd is authorized to
continue operation of the Brainerd
Hydroelectric Project under the terms
and conditions of the prior license until
the issuance of a new license for the

project or other disposition under the
FPA, whichever comes first.

Dated: March 27, 2023.
Kimberly D. Bose,
Secretary.
[FR Doc. 2023-06747 Filed 3—30-23; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Project No. 5728-000]

Sandy Hollow Power Company, Inc.;
Notice of Authorization for Continued
Project Operation

The license for the Sandy Hollow
Hydroelectric Project No. 5728 was
issued for a period ending February 28,
2023.

Section 15(a)(1) of the FPA, 16 U.S.C.
808(a)(1), requires the Commission, at
the expiration of a license term, to issue
from year-to-year an annual license to
the then licensee(s) under the terms and
conditions of the prior license until a
new license is issued, or the project is
otherwise disposed of as provided in
section 15 or any other applicable
section of the FPA. If the project’s prior
license waived the applicability of
section 15 of the FPA, then, based on
section 9(b) of the Administrative
Procedure Act, 5 U.S.C. 558(c), and as
set forth at 18 CFR 16.21(a), if the
licensee of such project has filed an
application for a subsequent license, the
licensee may continue to operate the
project in accordance with the terms
and conditions of the license after the
minor or minor part license expires,
until the Commission acts on its
application. If the licensee of such a
project has not filed an application for
a subsequent license, then it may be
required, pursuant to 18 CFR 16.21(b),
to continue project operations until the
Commission issues someone else a
license for the project or otherwise
orders disposition of the project.

If the project is subject to section 15
of the FPA, notice is hereby given that
an annual license for Project No. 5728
is issued to the Sandy Hollow Power
Company, Inc. for a period effective
March 1, 2023, through February 29,
2024 or until the issuance of a new
license for the project or other
disposition under the FPA, whichever
comes first. If issuance of a new license
(or other disposition) does not take
place on or before February 29, 2024,
notice is hereby given that, pursuant to
18 CFR 16.18(c), an annual license
under section 15(a)(1) of the FPA is

renewed automatically without further
order or notice by the Commission,
unless the Commission orders
otherwise.

If the project is not subject to section
15 of the FPA, notice is hereby given
that the Sandy Hollow Power Company,
Inc. is authorized to continue operation
of the Sandy Hollow Hydroelectric
Project under the terms and conditions
of the prior license until the issuance of
a new license for the project or other
disposition under the FPA, whichever
comes first.

Dated: March 27, 2023.
Kimberly D. Bose,
Secretary.
[FR Doc. 2023—-06746 Filed 3—30-23; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. EL23-27-000]

Nevada Power Company; Notice
Granting Motion To Hold Proceeding in
Abeyance

On March 16, 2023, Nevada Power
Company and Sierra Pacific Power
Company (collectively, Nevada Power)
filed a joint motion to hold the show
cause proceeding in the above-
captioned docket? in abeyance while
the Commission considers a
concurrently filed Federal Power Act
(FPA) section 205 filing made by
Nevada Power in Docket No. ER23—
1406-000.

Nevada Power states that, in the FPA
section 205 filing, it proposes revisions
to its tariff to specify the method for
allocating network upgrade costs among
interconnection customers in a cluster.
Nevada Power represents that good
cause exists to hold the show cause
proceeding in Docket No. EL23-27-000
in abeyance because if the Commission
accepts the proposed revisions to
Nevada Power’s tariff in Docket No.
ER23-1406-000, then the basis for the
Show Cause Order would be addressed.

Upon consideration, notice is hereby
given that Nevada Power’s motion is
granted and the show cause proceeding
in Docket No. EL23-27-000 will be held
in abeyance pending the Commission’s
consideration of the filing in Docket No.
ER23-1406-000.

1 Nev. Power Co., 182 FERC {61,051 (2023)
(Show Cause Order) (finding that Nevada Power’s
Large Generator Interconnection Procedures appear
to be unjust, unreasonable, unduly discriminatory
or preferential, or otherwise unlawful and
instituting a show cause proceeding pursuant to
FPA section 206).
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Dated: March 27, 2023.
Debbie-Anne A. Reese,
Deputy Secretary.
[FR Doc. 2023-06695 Filed 3—30-23; 8:45 am]
BILLING CODE 6717-01-P

ENVIRONMENTAL PROTECTION
AGENCY

[EPA-HQ-OA-2023-0030; FRL—10828-01—
OA]

Notice of Meeting of the EPA
Children’s Health Protection Advisory
Committee (CHPAC)

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Notice of meeting.

SUMMARY: Pursuant to the provisions of
the Federal Advisory Committee Act,
notice is hereby given that the next
meeting of the Children’s Health
Protection Advisory Committee
(CHPAC) will be held virtually and in-
person on May 17 and 18, 2023 at the
U.S. Environmental Protection Agency
(EPA) Headquarters located at 1200
Pennsylvania Avenue NW, Washington,
DC 20460. The CHPAC advises EPA on
science, regulations and other issues
relating to children’s environmental
health.

DATES: May 17, 2023, from 9 a.m. to 5:30
p.m. and May 18, 2023, from 9 a.m. to
3:30 p.m.

ADDRESSES: The meeting will take place
virtually and in-person. If you want to
listen to the meeting or provide
comments, please email
nguyen.amelia@epa.gov for further
details.

FOR FURTHER INFORMATION CONTACT:
Amelia Nguyen, Office of Children’s
Health Protection, U.S. EPA, MC 1107T,
1200 Pennsylvania Avenue NW,
Washington, DC 20460, (202) 564—4268,
or nguyen.amelia@epa.gov.

SUPPLEMENTARY INFORMATION: The
meetings of the CHPAC are open to the
public. An agenda will be posted to
https://www.epa.gov/children/chpac.

Access and Accommodations: For
information on access or services for
individuals with disabilities, please
contact Amelia Nguyen at 202-564—
4268 or nguyen.amelia@epa.gov.

Amelia Nguyen,

Biologist, Office of Children’s Health
Protection.

[FR Doc. 2023-06733 Filed 3—30-23; 8:45 am|
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

[EPA-HQ-OAR-2023-0138; FRL-10865-01—
OAR]

Proposed Information Collection
Request; Comment Request; Regional
Haze Regulations (Renewal)

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: The Environmental Protection
Agency is planning to submit an
information collection request (ICR),
“Renewal of the ICR for the Regional
Haze Regulations” (EPA ICR No.
2540.04 OMB Control No. 2060-0704) to
the Office of Management and Budget
(OMB) for review and approval in
accordance with the Paperwork
Reduction Act (PRA). Before doing so,
the EPA is soliciting public comments
on specific aspects of the proposed
information collection as described
below. This is a proposed extension of
the ICR, which is currently approved
through September 30, 2023. An Agency
may not conduct, or sponsor and a
person is not required to respond to a
collection of information unless it
displays a currently valid OMB control
number.

DATES: Comments must be submitted on
or before May 30, 2023.

ADDRESSES: Comments. Submit your
comments, identified by Docket ID No.
EPA-HQ-OAR-2023-0138, at http://
www.regulations.gov. Follow the online
instructions for submitting comments.
Once submitted, comments cannot be
edited or removed from Regulations.gov.
The EPA may publish any comment
received to its public docket. Do not
submit electronically any information
you consider to be Confidential
Business Information (CBI) or other
information whose disclosure is
restricted by statute. Multimedia
submissions (audio, video, etc.) must be
accompanied by a written comment.
The written comment is considered the
official comment and should include
discussion of all points you wish to
make. The EPA will generally not
consider comments or comment
contents located outside of the primary
submission (e.g., on the Web, Cloud, or
other file sharing system). For
additional submission methods, the full
EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on
making effective comments, please visit
http://www2.epa.gov/dockets/
commenting-epa-dockets. Certain other
material, such as copyrighted material,

will not be placed on the internet but
may be viewed, with prior arrangement,
at the EPA Docket Center. Publicly
available docket materials are available
either electronically in http://
www.regulations.gov or in hard copy at
the Air and Radiation Docket and
Information Center, EPA/DC, EPA
William Jefferson Clinton West
Building, Room 3334, 1301 Constitution
Avenue NW, Washington, DC. The
Public Reading Room is open from 8:30
a.m. to 4:30 p.m., Monday through
Friday, excluding legal holidays. The
telephone number for the Public
Reading Room is (202) 566—1744 and
the telephone number for the Air and
Radiation Docket and Information
Center is (202) 566—1742. For additional
information about the EPA’s public
docket, visit the EPA Docket Center
homepage at: https://www.epa.gov/
dockets.

FOR FURTHER INFORMATION CONTACT:
Macie Moore, Air Quality Policy
Division, Office of Air Quality Planning
and Standards, mail code C539-04, U.S.
Environmental Protection Agency,
Research Triangle Park, NC 27709;
email address: moore.macie@epa.gov.
SUPPLEMENTARY INFORMATION:
Supporting documents which explain in
detail the information that the EPA will
be collecting are available in the public
docket for this ICR. The docket can be
viewed online at www.regulations.gov
or in person at the EPA Docket Center,
WJC West, Room 3334, 1301
Constitution Ave. NW, Washington, DC.
The telephone number for the Docket
Center is (202) 566—1744. For additional
information about EPA’s public docket,
visit http://www.epa.gov/dockets.
Pursuant to section 3506(c)(2)(A) of
the PRA, the EPA is soliciting comments
and information to enable it to: (i)
evaluate whether the proposed
collection of information is necessary
for the proper performance of the
functions of the Agency, including
whether the information will have
practical utility; (ii) evaluate the
accuracy of the Agency’s estimate of the
burden of the proposed collection of
information, including the validity of
the methodology and assumptions used;
(iii) enhance the quality, utility, and
clarity of the information to be
collected; and (iv) minimize the burden
of the collection of information on those
who are to respond, including through
the use of appropriate automated
electronic, mechanical, or other
technological collection techniques or
other forms of information technology,
e.g., permitting electronic submission of
responses. The EPA will consider the
comments received and amend the ICR
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as appropriate. The final ICR package
will then be submitted to OMB for
review and approval. At that time, the
EPA will issue another Federal Register
notice to announce the submission of
the ICR to OMB and the opportunity to
submit additional comments to OMB.

Abstract: This ICR is for activities
related to the implementation of the
EPA’s Regional Haze Rule (2017 rule
revision),! for the period between
September 30, 2023, and September 30,
2026, and renews the previous ICR. The
Regional Haze Rule codified at 40 CFR
parts 308 and 309, as authorized by
sections 169A and 169B of the Clean Air
Act, requires states to develop
implementation plans to protect
visibility in 156 federally protected
Class I areas. Tribes may choose to
develop implementation plans. For this
period, all 50 states, the District of
Columbia, and the U.S. Virgin Islands
will be developing and submitting 2nd
planning period progress reports
pursuant to 40 CFR 51.308(g) and 40
CFR 51.309(d)(10). In accordance with
the 2017 rule revision, the progress
reports associated with the 2nd
planning period are not required to be
submitted as SIP revisions. Further, 13
states and the U.S. Virgin Islands will be
developing and submitting periodic
comprehensive implementation plan
revisions for the 2nd planning period to
comply with the regulations.

Form Numbers: None.

Respondents/affected entities: Entities
potentially affected by this action are
state, local and tribal air quality
agencies, regional planning
organizations and facilities potentially
regulated under the Regional Haze Rule.

Respondent’s obligation to respond:
Mandatory [see 40 CFR 51.308(b), (f)
and (g)].

Estimated number of respondents: 52
(total); 52 state agencies.

Frequency of response:
Approximately every 5 years.

Total estimated burden: 14,459 hours
(per year). Burden is defined at 5 CFR
1320.03(b).

Total estimated cost: $850,478.38 (per
year). There are no annualized capital or
operation & maintenance costs.

Changes in Estimates: There is
decrease of 23,796 hours in the total
estimated respondent burden compared
with the ICR currently approved by
OMB. This decrease in burden reflects
changes in labor rates and changes in
the activities conducted due to the
normal progression of the program. In
the currently approved ICR, the

1Final Rule: Protection of Visibility:
Amendments to Requirements for State Plans, 82
FR 3078, January 10, 2017.

estimated respondent burden assumed
50 states, the District of Columbia, and
the U.S. Virgin Islands would be
developing and submitting
comprehensive State Implementation
Plans (SIPs), which were due by July 31,
2021. In practice, 37 states and the
District of Columbia submitted SIPs
during the currently approved ICR
period. Within the proposed ICR, the
estimated respondent burden assumes
that all 50 states, the District of
Columbia, and the U.S. Virgin Islands
will be developing and submitting
progress reports by January 31, 2025,
while 13 states and the U.S. Virgin
Islands will be submitting outstanding
periodic comprehensive SIP revisions.

Scott Mathias,

Director, Air Quality Policy Division.

[FR Doc. 2023-06732 Filed 3-30-23; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

[FRL OP-OFA-063]

Environmental Impact Statements;
Notice of Availability

Responsible Agency: Office of Federal
Activities, General Information 202—
564-5632 or https://www.epa.gov/nepa.

Weekly receipt of Environmental Impact
Statements (EIS)

Filed March 20, 2023 10 a.m. EST
Through March 27, 2023 10 a.m. EST
Pursuant to 40 CFR 1506.9.

Notice

Section 309(a) of the Clean Air Act
requires that EPA make public its
comments on EISs issued by other
Federal agencies. EPA’s comment letters
on EISs are available at: https://
cdxapps.epa.gov/cdx-enepa-II/public/
action/eis/search.

EIS No. 20230042, Final, USFWS, CA,
Tijuana Estuary Tidal Restoration
Program II Phase I, Review Period
Ends: 05/01/2023, Contact: Victoria
Touchstone 760-431-9440 x273.

EIS No. 20230043, Final, USAF, WY,
Sentinel (GSBD) Deployment and
Minuteman III Decommissioning and
Disposal, Review Period Ends: 05/01/
2023, Contact: Lt Col Alysia Harvey
307-773-3400.

Dated: March 27, 2023.

Cindy S. Barger,

Director, NEPA Compliance Division, Office
of Federal Activities.

[FR Doc. 2023-06683 Filed 3—30-23; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

[EPA-HQ-ORD-2020-0701; FRL-10796-01—
ORD]

Integrated Science Assessment for
Lead (Pb) (External Review Draft)

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice; public comment period.

SUMMARY: The Environmental Protection
Agency (EPA) is announcing a 60-day
public comment period for the draft
document titled, “Integrated Science
Assessment for Lead (External Review
Draft)”. This draft document was
prepared by the Center for Public Health
and Environmental Assessment
(CPHEA) within EPA’s Office of
Research and Development (ORD) as
part of the review of the primary
(health-based) and secondary (welfare-
based) Lead (Pb) National Ambient Air
Quality Standards (NAAQS). It
represents an update of the 2013
Integrated Science Assessment (ISA) for
Lead (Pb) (EPA/600/R—10/075F). The
ISA, in conjunction with additional
technical and policy assessments,
provides the scientific foundation for
EPA’s decisions on the adequacy of the
current NAAQS and the appropriateness
of possible alternative standards. EPA is
releasing the draft ISA for Pb to seek
review by the Clean Air Scientific
Advisory Committee (CASAC) and
input from the public. The date and
location of a public meeting for the
CASAC to discuss its review of this
document will be specified in a separate
Federal Register notice (FRN). The draft
ISA is not final and does not represent,
and should not be construed to
represent, any final Agency policy or
views. When revising the document,
EPA will consider any public comments
submitted during the public comment
period specified in this notice.

DATES: The public comment period
begins March 31, 2023 and ends May
30, 2023. Comments must be received
on or before May 30, 2023.

ADDRESSES: The “Integrated Science
Assessment for Lead (Pb) (External
Review Draft)” will be available on or
about March 31, 2023 via the internet on
EPA’s Integrated Science Assessment
Lead page at https://www.epa.gov/isa/
integrated-science-assessment-isa-lead
and in the public docket at http://
www.regulations.gov, Docket ID No.
EPA-HQ-ORD-2020-0701. You may
send comments, identified by Docket ID
No. EPA-HQ-ORD-2020-0701, by any
of the methods discussed in the “How
to Submit Technical Comments to the
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Docket” heading of the SUPPLEMENTARY
INFORMATION section of this document.

FOR FURTHER INFORMATION CONTACT: For
information on the public comment
period, contact the ORD Docket at the
EPA Headquarters Docket Center;
phone: 202-566—-1752; facsimile: 202—
566—-9744; or email: ord.docket@
epa.gov.

For technical information, contact
Evan Coffman; phone: (919) 541-0567;
facsimile: 919-541-5078; or email:
Coffman.Evan@epa.gov or Meredith
Lassiter; phone (919) 541-3200;
facsimile: 919-541-5078; or email:
Lassiter.Meredith@epa.gov.

SUPPLEMENTARY INFORMATION:

1. Information About the Document

Section 108(a) of the Clean Air Act
(the Act) directs the EPA Administrator
to identify and list certain air pollutants
that “may reasonably be anticipated to
endanger public health or welfare” and
“the presence of which in the ambient
air results from numerous or diverse
mobile or stationary sources.” The Act
further directs the Administrator to
issue air quality criteria for these
pollutants. The air quality criteria are to
“accurately reflect the latest scientific
knowledge useful in indicating the kind
and extent of all identifiable effects on
public health or welfare which may be
expected from the presence of such
pollutant in the ambient air. . .” Under
section 109 of the Act, EPA is then to
establish NAAQS for each pollutant for
which the Agency has issued air quality
criteria. Section 109(d)(1) requires
periodic review and, if appropriate,
revision of air quality criteria and the
NAAQS to reflect advances in scientific
knowledge on the effects of the
pollutant on public health or welfare.
Information on EPA’s process for
reviewing the air quality criteria and the
NAAQS is available at https://
www.epa.gov/naags.

EPA has established NAAQS for six
criteria pollutants. Presently the EPA is
reviewing the air quality criteria and
NAAQS for Pb. As part of that review,
EPA is preparing an updated ISA to
reflect the latest scientific knowledge on
the public health and welfare effects of
Pb exposures, per section 108(a) of the
Clean Air Act. When final, the ISA, in
conjunction with additional technical
and policy assessments, will provide the
scientific foundation for EPA’s
decisions on the adequacy of the current
Pb NAAQS and, if appropriate, on
potential alternative standards. The
CASAG, an independent scientific
advisory committee with review and
advisory functions that are mandated by
section 109(d)(2) of the Clean Air Act,

will provide an independent scientific
review of the draft ISA.

On July 7, 2020, (85 FR 40641), EPA
formally initiated its current review of
the air quality criteria for the health and
welfare effects of Pb, requesting the
submission of recent scientific
information on specified topics. Key
background information on the air
quality criteria for the primary (health-
based) and secondary (welfare-based)
NAAQS for Pb was summarized in
Volume 1 of EPA’s “Integrated Review
Plan for the Lead National Ambient Air
Quality Standards,” and the general
approach to developing the Pb ISA was
incorporated into Volume 2 of EPA’s
“Integrated Review Plan for the Lead
National Ambient Air Quality
Standards,” which was available for
public comment (87 FR 13732, March
10, 2022) and was discussed by the
CASAC at a publicly accessible
teleconference consultation (87 FR
15985, March 21, 2022).1

Webinar workshops were held on
May 26, June 7, June 22, and June 29,
2022, for invited EPA and external
scientific experts to discuss initial Pb
ISA draft materials and for the public to
have an opportunity to listen in to these
discussions (87 FR 27147, May 6, 2022).
Input received during these webinar
workshops aided in the development of
the draft ISA for Pb being released at
this time.

The next step is for the CASAC to
review the draft ISA and to discuss its
review at a public meeting. This
meeting will include an opportunity for
members of the public to address
comments to the CASAC for its
consideration. A separate FRN will
inform the public of the date and time
of the CASAC meeting and of the
procedures for public participation.

II. How To Submit Technical Comments
to the Docket

Submit your materials identified by
Docket ID No. EPA-HQ-ORD-2020—
0701 by one of the following methods:

o www.regulations.gov: Follow the
on-line instructions for submitting
comments.

e Email: ord.docket@epa.gov.

e Fax:202-566-9744. Due to COVID—
19, there may be a delay in processing
comments submitted by fax.

e Mail: U.S. Environmental
Protection Agency, EPA Docket Center,
Office of Research and Development
Docket, Mail Code 28221T, 1200
Pennsylvania Avenue NW, Washington,

1Volume 3 of the IRP will describe key
considerations in EPA’s planning for any exposure/
risk analyses. Volume 3 will also be the subject of
a future consultation with the CASAC.

DC 20460. The phone number is 202—
566—-1752.

e Hand Delivery or Courier: EPA
Docket Center, WJC West Building,
Room 3334, 1301 Constitution Avenue
NW, Washington, DC 20004. The Docket
Center’s hours of operation are 8:30
a.m.—4:30 p.m., Monday through Friday
(except Federal Holidays). If you
provide materials by mail or hand
delivery, please submit three copies of
these materials. For attachments,
provide an index, number pages
consecutively with the materials, and
submit an unbound original and three
copies.

Instructions: Direct your comments to
Docket ID No. EPA-HQ-ORD-2020—
0701. Please ensure that your comments
are submitted within the specified
comment period. Comments received
after the closing date will be marked
“late,” and will only be considered if
time permits. It is EPA’s policy to
include all materials it receives in the
public docket without change and to
make the materials available online at
www.regulations.gov, including any
personal information provided, unless
materials include information claimed
to be Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute. Do
not submit information that you
consider to be CBI or otherwise
protected through www.regulations.gov
or email. The www.regulations.gov
website is an “anonymous access”
system, which means EPA will not
know your identity or contact
information unless you provide it in the
body of your comment. If you send an
email directly to EPA without going
through www.regulations.gov, your
email address will be automatically
captured and included as part of the
materials that are placed in the public
docket and made available on the
internet. If you submit electronic
materials, EPA recommends that you
include your name and other contact
information in the body of your
materials and with any disk or CD-ROM
you submit. If EPA cannot read your
materials due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider the
materials you submit. Electronic files
should avoid the use of special
characters, any form of encryption, and
be free of any defects or viruses. For
additional information about EPA’s
public docket visit EPA’s Docket Center
homepage at https://www.epa.gov/
dockets.

Docket: Documents in the docket are
listed in the www.regulations.gov index.
Although listed in the index, some
information is not publicly available,
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e.g., CBI or other information whose
disclosure is restricted by statute.
Certain other materials, such as
copyrighted material, are publicly
available only in hard copy. Publicly
available docket materials are available
either electronically in
www.regulations.gov or in hard copy at
the ORD Docket in the EPA
Headquarters Docket Center.

Wayne Cascio,

Director, Center for Public Health and
Environmental Assessment, Office of
Research and Development.

[FR Doc. 2023-05740 Filed 3—30-23; 8:45 am|
BILLING CODE 6560-50-P

FEDERAL DEPOSIT INSURANCE
CORPORATION

[OMB No. 3064-0153]

Agency Information Collection
Activities: Proposed Collection
Renewal; Comment Request

AGENCY: Federal Deposit Insurance
Corporation (FDIC).

ACTION: Notice and request for comment.

SUMMARY: The FDIC, as part of its
obligations under the Paperwork
Reduction Act of 1995, invites the
general public and other Federal
agencies to take this opportunity to
comment on the renewal of the existing
information collection described below
(OMB Control No. 3064—0153).

DATES: Comments must be submitted on
or before May 30, 2023.

ADDRESSES: Interested parties are
invited to submit written comments to
the FDIC by any of the following
methods:

o Agency Website: https://
www.fdic.gov/resources/regulations/
federal-register-publications/.

e Email: comments@fdic.gov. Include
the name and number of the collection
in the subject line of the message.

e Mail: Jennifer Jones (202—898—
6768), Regulatory Counsel, MB-3078,
Federal Deposit Insurance Corporation,
550 17th Street NW, Washington, DC
20429.

e Hand Delivery: Comments may be
hand-delivered to the guard station at

the rear of the 17th Street NW building
(located on F Street NW), on business
days between 7:00 a.m. and 5:00 p.m.

All comments should refer to the
relevant OMB control number. A copy
of the comments may also be submitted
to the OMB desk officer for the FDIC:
Office of Information and Regulatory
Affairs, Office of Management and
Budget, New Executive Office Building,
Washington, DC 20503.

FOR FURTHER INFORMATION CONTACT:
Jennifer Jones, Regulatory Counsel, 202—
898-6768, jennjones@fdic.gov, MB—
3078, Federal Deposit Insurance
Corporation, 550 17th Street NW,
Washington, DC 20429.

SUPPLEMENTARY INFORMATION: Proposal
to renew the following currently
approved collection of information:

1. Title: Regulatory Capital Rules.

OMB Number: 3064—0153.

Forms: None.

Affected Public: Insured state
nonmember banks and state savings
associations.

Burden Estimate:

ESTIMATED SUMMARY OF ANNUAL BURDEN

Estimated : . Total annual
Type of burden number of Estimated time f?requency estimated
respondents per response of response burden
BASEL lll Advanced Approaches: Recordkeeping, Disclosure, and Reporting
Implementation plan—Section .121(b): OngoiNg ........ccceevrvriecirnnnne Recordkeeping ....... 1 330.00 | On Occasion 330
Documentation of advanced systems—Section .122(j): Ongoing ..... Recordkeeping ....... 1 19.00 | On Occasion . 19
(CCR)—Section .132(d)(3)(vi): One-time Recordkeeping ....... 1 80.00 | On Occasion . 80
(CCR)—Section .132(d)(3)(viii): One-time ... Recordkeeping ....... 1 80.00 | On Occasion . . 80
(CCR)—Section _.132(d)(3)(viii) Ongoing .. Recordkeeping ....... 1 10.00 | Quarterly ....... . 40
(CCR)—Section .132(d)(3)(ix): One-time . Recordkeeping ....... 1 40.00 | On Occasion . 40
(CCR)—Section .132(d)(3)(ix): Ongoing ... Recordkeeping ....... 1 40.00 | On Occasion . 40
(CCR)—Section _.132(d)(3)(x): One-time .. Recordkeeping ....... 1 20.00 | On Occasion . 20
(CCR)—Section _.132(d)(3)(xi): One-time . Recordkeeping ....... 1 40.00 | On Occasion . 40
(CCR)—Section .132(d)(3)(xi): Ongoing ................. Recordkeeping ....... 1 40.00 | On Occasion 40
(OC)—Sections _.141(b)(3), _.141(c)(1), _.141(c)(2)(i)—(ii) One-time | Recordkeeping ....... 1 39.00 | On Occasion 39
(OC)—Section .141(c)(2)(i)—(ii): ONGOING «..erververrerrerrrrereerreseesrereenes Recordkeeping ....... 1 10.00 | Quarterly ....... . 40
(CCR)—Secnon .132(b)(2)(iii)(A): One-time . Reporting ...... 1 80.00 | On Occasion . 80
(CCR)—Section _.132(b)(2)(iii)(A): Ongoing .. Reporting ... 1 16.00 | On Occasion . 16
(CCR)—Section _.132(d)(2)(iv): One-time ..... Reporting ... 1 80.00 | On Occasion . 80
(CCR)—Section .132(d)(2)(iv): Ongoing ... Reporting ... 1 40.00 | On Occasion . 40
Section _.153(b): One-time .................. Reporting ... 1 1.00 | On Occasion . 1
Supervisory approvals—Sectiol 132(b)(3), Recordkeeping ....... 1 55.77 | On Occasion 56
132(d)(1), .132(d)(1)(iii) Ongomg
Sections 142 and 172 ONGOING ......vvurvemrverirnrisieeiesisesisesssssenens Disclosure .............. 1 5.78 | On Occasion .......... 6
(CCB and CCYB)—Section 173, Table 4 .....ccccocoevveeerererereerserans Disclosure .............. 1 25.00 | Quarterly ................ 10